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Part 1: Background and appointment of the Panel 
1.1 The Judicial Conduct Commissioner 

On 7 May 2021 the Judicial Conduct Commissioner (“the JCC”) notified the 
Magistrate of a series of complaints which she had either received or treated on 
her own initiative and which she listed as complaints 1 to 7.  In a further letter 
dated 31 May 2021 the JCC notified the Magistrate of one further complaint which 
she numbered 8.   

The Magistrate was invited to respond to these allegations.   

On 3 June 2021 the Magistrate’s solicitor responded by letter to each of the 
complaints, in essence denying all allegations of misconduct.   

On 10 June 2021 the JCC reported to the Attorney-General advising that she 
had conducted a preliminary investigation of the complaints and expressing her 
opinion that an inquiry into the conduct alleged against the Magistrate was both 
necessary and justified, and further, that if established the conduct may warrant 
consideration of removal of the Magistrate by the Governor.   

In that letter the JCC recommended the appointment of a judicial conduct 
panel to inquire into and report on the eight complaints concerning the conduct 
alleged against the Magistrate.   

The JCC reported that she had put the essence of all of the allegations 1 to 8 
to the Magistrate who either denied any allegation of misconduct or asserted that 
his alleged conduct was, in effect, innocuous.   

1.2 Constitution of the Judicial Conduct Panel 
On 24 June 2021 the Attorney-General constituted the Panel consisting of 

then Justice Patricia Kelly, President of the Court of Appeal, the Honourable David 
Bleby SC, a retired Supreme Court Judge, and Dr Christopher Moy, a medical 
practitioner.  The Panel was appointed pursuant to the provisions of Part 4 of the 
Act.   

The allegations which the Panel was requested to investigate were those set 
out in the report of the JCC to the Attorney-General in her letter of 10 June 2021.  
In brief, the allegations were as follows.   

Complaints 1, 2 and 3 related to Witness A.1  In 2015 and 2016 Witness A 
worked as an associate in the Adelaide Magistrates Court.   

Complaint 1 related to an allegation that on an occasion during 2015 and 
2016, Witness A was in the Magistrate’s chambers and was chatting with him 
about non-work matters.  During the course of the conversation Witness A alleged 

 
1  For an explanation of the method of and reason for identifying witnesses in the passages which follow, 

see Part 2.1, page 6. 
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that the Magistrate said something to the effect that he did not understand why 
boys did not “do anything” for Witness A.  Witness A said that the Magistrate 
made the statement knowing that she was a lesbian, as she was open about this to 
her work colleagues.   

Complaint 2 related to conduct which allegedly occurred on 6 November 
2016.  Witness A on that occasion had been invited to the Magistrate’s house.  The 
Magistrate showed her his house and garden and they had a cup of tea and biscuits. 
At one stage the Magistrate drew Witness A’s attention to a statuette which was in 
his dining room.  The statuette was of a semi-naked woman, the legs of which were 
partly open.  The Magistrate allegedly drew her attention to the genitals of the 
woman, which he said were “anatomically correct”. 

Complaint 3 is said to have occurred on 10 February 2017.  Witness A was 
in her office with another associate.  The Magistrate was also there sitting on a 
visitor’s chair speaking to them.  The fact that Witness A was a lesbian came up 
in conversation.  The Magistrate was alleged to have said words to the effect that 
he did not believe she was gay, or did not understand how she was.  He said, “You 
have a vagina, and it was designed for a penis”. Witness A said she was shocked 
by the statement.  They were then interrupted by another Magistrate entering the 
room.   

Complaints 4 and 5 related to Witness C.  In February 2018 Witness C was 
a female associate to Witness D, a District Court Judge.  In February 2018 they 
were on circuit in Port Augusta.   

Complaint 4 related to a dinner which took place at Ian’s Western Hotel 
attended by Witness D, Witness C, Witness E (another magistrate resident in Port 
Augusta), Witness F (Witness D’s judicial support officer), and Magistrate 
Milazzo.  The Magistrate had not met Witness C before.  It was alleged that the 
Magistrate arrived a little late and was somewhat intoxicated.  It was alleged that 
the Magistrate said, in front of everyone at the table, “She’s a very attractive girl, 
isn’t she?”.  Later, the Magistrate added words to the effect of “If I were one to 
two years younger I’d definitely want to have a crack”.  Witness C said that she 
felt very uncomfortable and that the remainder of the evening was punctuated by 
comments by the Magistrate to the effect that she was his “type”.  He asked 
whether Witness C, who was impressively tall, had a partner and whether he was 
shorter than she was.  Witness C responded, “What of it?”.  It was alleged that the 
Magistrate then said words to the effect: “I bet he doesn’t fulfill you, does he?”.  
Witness C considered that this was a sexualised comment.  She alleged that the 
conduct was discussed with Witness D and Witness F during the journey back to 
their accommodation.  Witness D was said to have apologised to Witness C for not 
intervening during the dinner. 

Complaint 5 concerned conduct allegedly engaged in by the Magistrate 
towards Witness C at the Port Augusta courthouse, following the dinner.  Witness 
C alleged that the Magistrate approached her from behind as she sat at her desk in 
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the associates’ room, that he placed his hands on the back of her chair, leaned in 
to bring his mouth close to her ear and whispered words to the effect, “I know what 
you did on the weekend, confess your sins to me”.   

Complaint 6 was an allegation which concerned a junior female legal officer, 
Witness G, who was sitting with two Magistrates Court associates discussing work 
matters in their office.  It was alleged that the Magistrate came into the room, and 
without invitation sat on Witness G’s knee and thigh and touched her left shoulder 
and neck as if to massage it.  Witness G was allegedly shocked.   

Complaint 7 concerned inappropriate conduct alleged against the Magistrate 
with regard to Witness K, an IT support officer who worked in the Magistrates 
Court.  At this time the Magistrate was at home on extended sick leave following 
a bicycle accident resulting in injury.  The Magistrate telephoned and asked if she 
would attend at his home to have a face to face conversation about a topic that he 
would not disclose.  Witness K said she would get back to him as she was very 
busy.  The following day Witness K telephoned the Magistrate.  He reiterated that 
he did not wish to discuss the matter over the telephone and wanted her to come to 
his house.  It was alleged that the Magistrate raised his voice and became upset at 
Witness K’s refusal.   

Complaint 8 concerned allegations made by Witness L, a cleaning supervisor 
within the Courts Administration Authority.  Witness L was based in the Adelaide 
Magistrates Court from October 2012 until about early 2020.  Part of her duties 
was to undertake the cleaning of Magistrates’ offices.  It was alleged that the 
Magistrate “took a shine” to her from the time she started.  She said he would often 
say crude things to her including comments about her breasts.  She would tell him 
to, “Knock it off”.   

On one occasion in 2014 the Magistrate, Witness J and Witness L were in a 
lift in the building.  It was alleged that when Witness L commented on how cold 
she was, the Magistrate then said, “Let me warm you up”.  He then reached straight 
out with both hands and open palms and placed his hands within a millimetre of 
her breasts.  From then on she did her best to avoid the Magistrate.  However, there 
were other incidents subsequently, consisting of “generally sexual talk”.   

1.3 Procedural Matters and Delays 
The work of the Panel commenced on 9 August 2021 with a directions 

hearing.  After counsel assisting the Panel, Mr Besanko, outlined the manner in 
which the Panel intended to proceed, counsel then acting for the Magistrate, 
Mr Wells QC, indicated a number of concerns about the procedure to be followed.  
Those concerns foreshadowed an objection that those who had given witness 
statements in relation to the allegations before the Panel should be permitted to 
attend to listen to the evidence concerning the particular matter that involved them.  
He also indicated that the Magistrate was in the process of obtaining statements 
and that an early hearing date would not be suitable.  Finally, he indicated a 
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concern at that stage as to whether complaint 8 was properly before the Panel at 
all.  At that hearing Mr Wells raised questions as to the validity of the referral by 
the Judicial Conduct Commissioner to the Attorney-General, and consequently, 
the Attorney-General’s referral of the complaints to the Panel.   

There were a number of directions hearings in August and September 2021 
at which counsel for the Magistrate raised further concerns in relation to the 
manner in which the Panel intended to proceed.  One of those matters related to a 
request by one of the complainant’s legal representatives in Melbourne to represent 
her at the hearing.   

Further concerns were raised by counsel for the Magistrate during these 
hearings as to the validity of the referral in relation to complaint 8 on the basis that 
the allegations made in respect of that complaint were so wide and vague that they 
failed to properly identify the conduct which was the subject of the referral.   

At subsequent hearings in September and October 2021 further concerns 
were raised as to the status of Witness C, the principal witness proposed to be 
called in relation to complaints 4 and 5.  After raising an objection that the witness 
should not be treated as a complainant, the Panel met and determined that Witness 
C should be treated as a complainant for the purpose of the inquiry.  

Further hearings conducted in November 2021 were held to determine 
various objections made by the Magistrate to aspects of all of the witness 
statements proposed to be presented to the inquiry.  On 9 November 2021 Mr Wells 
indicated that any application by the legal representative of the complainant in 
respect of complaints 4 and 5 would be opposed.  On that day the Panel heard legal 
argument and after a brief adjournment ruled that the complainant in respect of 
complaints 4 and 5 was entitled to be represented by counsel.   

At that point in the proceedings, and contrary to earlier indications, counsel 
for the Magistrate indicated that the Magistrate would seek to judicially review 
that ruling in addition to other matters already agitated concerning the validity of 
the recommendation made by the Judicial Conduct Commissioner and the referral 
by the Attorney-General of the matters to the Panel.   

As a consequence of the judicial review proceedings this matter was 
adjourned on 9 November 2021.  On 5 May 2022 the Court of Appeal handed 
down its judgment dismissing all grounds of review agitated by the Magistrate.  
The Court held that the Magistrate was given sufficient notice of the impugned 
complaints to enable meaningful participation in an examination.  The contention 
that there was no preliminary examination of complaint 8 by the Judicial Conduct 
Commissioner was rejected.  The objection by the Magistrate that the Panel’s 
ruling to permit a limited right of appearance for the witness in respect of 
complaints 4 and 5 was not beyond jurisdiction and that it was open to the Panel 
to find that counsel for the witness was a person whose presence was reasonably 
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required for the purposes of or in connection with the performance by the Panel of 
its functions.  

Finally, the Magistrate’s challenge to the jurisdiction of the Panel on the basis 
of Kable v Director of Public Prosecutions (NSW)2 was dismissed.   

As a consequence of the six month delay caused by the application for 
judicial review, it was necessary for counsel and junior then acting for the 
Magistrate to withdraw from the matter.   

The Panel was finally able to commence its inquiry into the facts with 
different counsel for the Magistrate on Monday, 5 September 2022. 

  

 
2  (1996) 189 CLR 51. 
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Part 2: Introduction 
2.1 Procedures of the Panel 

By virtue of section 25(2) of the Act this report must set out: 

(a) the Panel’s findings of fact; and 

(b) the Panel’s opinion as to whether removal of the judicial officer is 
justified; and  

(c) the reasons for the Panel’s conclusion. 

The Panel was required to hold all its meetings in private.3  For that reason 
and in order to ensure the continued anonymity of complainants and of persons 
who gave evidence before the Panel, all witnesses to the facts that are the subject 
of this report are identified by reference to a letter of the alphabet.  The Panel also 
received a number of affidavits containing character evidence relating to the 
Magistrate.  For the same reasons they are identified by reference to a number with 
the prefix “CW”.  Witness CW1 is a former South Australian Barrister.  Witnesses 
CW2, CW3, CW4 and CW6 are judicial colleagues of the Magistrate.  Witness 
CW5 is a court officer of the Adelaide Magistrates Court.  

The eight complaints relate to various incidents occurring over a period of 
six years between 18 July 2014 (complaint 8) and 14 August 2020 (complaint 7).  
While we refer to the persons immediately affected by the alleged behaviour as 
“complainants”, we do so as a matter of convenience only.  The complaints were 
not referred to the JCC by the complainants.  Three of them (complaints 1, 2 and 
3) were referred by the Equal Opportunity Commissioner.  Two of them 
(complaints 4 and 5) were referred by the Chief Justice.  One of them (complaint 
7) was referred by the Chief Magistrate, and two of them (complaints 6 and 8) 
were treated as complaints on the JCC’s own initiative.4  That is not to say that 
none of the complainants raised a complaint with anyone.  All but two of them did.  
However, it would appear that they were only brought to the notice of the JCC as 
a result of a report of the Equal Opportunity Commission on Harassment in the 
South Australian Legal Profession.  The report was published in April 2021. 

All the complainants except one had made written statements or affidavits, 
which were received in evidence, and they all gave evidence in person or by video 
link to the Panel.  Besides evidence from each of the complainants, the Panel 
received written statements or affidavits and heard oral evidence from witnesses 
to or relevant to each complaint.  All these witnesses were cross-examined by 
counsel for the Magistrate.  As mentioned above, the Panel also received affidavits 
by way of character evidence from six persons who knew or had worked with the 
Magistrate.  The Panel received an affidavit of the Magistrate who also gave oral 

 
3  Judicial Conduct Commissioner Act 2015 (SA) section 23(3)(b). 
4  See Judicial Conduct Commissioner Act 2015 (SA) section 12(8). 
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evidence and was cross-examined by counsel assisting the Panel, Mr T Besanko.  
The Panel also received three reports and heard oral evidence from Professor 
Robyn Young, a Registered Clinical Psychologist and Professor of Psychology at 
Flinders University of South Australia, who was also cross-examined by 
Mr Besanko. 

2.2 The Standard of Proof  
The Act does not specify what standard of proof the Panel is to apply when 

making findings of fact.  Section 23 of the Act relevantly provides: 

23—Functions and procedures of panel 

… 

(2) The procedure for the calling of meetings of a judicial conduct panel and for the 
conduct of business at those meetings is, subject to this Act, determined by the panel. 

(3) A judicial conduct panel must, however— 

(a) act in accordance with the principles of procedural fairness; and 

(b) hold all meetings of the panel in private; and 

(c) call meetings and conduct business at those meetings in accordance with any 
guidelines approved by the Chief Justice of the Supreme Court. 

… 

In respect of section 23(3)(c) there are presently no guidelines approved by 
the Chief Justice for the calling of meetings and the conduct of the Panel’s 
business.  The Act is therefore silent as to the standard of proof to be applied by 
the Panel in making findings of fact.  It is therefore for the Panel to determine the 
standard of proof that should apply. 

The Panel is to act in accordance with the principles of procedural fairness.  
That is but one aspect of the rules of natural justice.  In Mahon v Air New Zealand 
Ltd5 the Privy Council was called upon to review the order of a Royal 
Commissioner investigating the cause and circumstances of what was commonly 
known as the Mount Erebus disaster.  Speaking of the rules of natural justice 
germane to that appeal their Lordships said: 

The first rule is that the person making a finding in the exercise of such a jurisdiction must 
base his decision upon evidence that has some probative value in the sense described below. 
The second rule is that he must listen fairly to any relevant evidence conflicting with the 
finding and any rational argument against the finding that a person represented at the 
inquiry, whose interests (including in that term career or reputation) may be adversely 

 
5  [1984] AC 808. 
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affected by it, may wish to place before him or would have so wished if he had been aware 
of the risk of the finding being made.6 

By way of explanation of the first rule their Lordships said: 

The technical rules of evidence applicable to civil or criminal litigation form no part of the 
rules of natural justice. What is required by the first rule is that the decision to make the 
finding must be based upon some material that tends logically to show the existence of 
facts consistent with the finding and that the reasoning supportive of the finding, if it be 
disclosed, is not logically self-contradictory.7 

It may be suggested that this allows, in an inquiry of this nature, a standard 
of proof lower than that of the civil standard of proof on the balance of 
probabilities.  However, in this case, where the consequences of the Panel’s 
findings may result in action being taken, albeit by another authority, to remove a 
person from judicial office, where a copy of the report of this Panel must be laid 
before each House of Parliament and with the probable consequence of intense 
media coverage and public interest, the Panel considers that it is appropriate to 
apply the civil standard of proof but with due regard being paid to the principles 
enunciated by the High Court in Briginshaw v Briginshaw8 where it was held that 
the standard of proof on a petition for divorce on the ground of adultery was not 
that of proof beyond reasonable doubt required for prosecution in criminal 
proceedings but with certain qualifications.   

Latham CJ said: 

There is no mathematical scale according to which degrees of certainty of intellectual 
conviction can be computed or valued. But there are differences in degree of certainty, 
which are real, and which can be intelligently stated, although it is impossible to draw 
precise lines, as upon a diagram, and to assign each case to a particular subdivision of 
certainty. No court should act upon mere suspicion, surmise or guesswork in any case. In 
a civil case, fair inference may justify a finding upon the basis of preponderance of 
probability. The standard of proof required by a cautious and responsible tribunal will 
naturally vary in accordance with the seriousness or importance of the issue …9 

Rich J said: 

The nature of the allegation requires as a matter of common sense and worldly wisdom the 
careful weighing of testimony, the close examination of facts proved as a basis of inference 
and a comfortable satisfaction that the tribunal has reached both a correct and just 
conclusion. But to say this is not to lay it down as a matter of law that such complete and 
absolute certainty must be reached as is ordinarily described in a criminal charge as 
“satisfaction beyond reasonable doubt.”10 

 
6  Ibid at 820. 
7  Ibid at 821. 
8  (1938) 60 CLR 336. 
9  Ibid at 343-344. 
10  Ibid at 350. 
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The principle was perhaps best explained by Dixon J (as he then was) in the 

following terms: 

The truth is that, when the law requires the proof of any fact, the tribunal must feel an actual 
persuasion of its occurrence or existence before it can be found. It cannot be found as a 
result of a mere mechanical comparison of probabilities independently of any belief in its 
reality. No doubt an opinion that a state of facts exists may be held according to indefinite 
gradations of certainty; and this has led to attempts to define exactly the certainty required 
by the law for various purposes. Fortunately, however, at common law no third standard of 
persuasion was definitely developed. Except upon criminal issues to be proved by the 
prosecution, it is enough that the affirmative of an allegation is made out to the reasonable 
satisfaction of the tribunal. But reasonable satisfaction is not a state of mind that is attained 
or established independently of the nature and consequence of the fact or facts to be proved. 
The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a 
given description, or the gravity of the consequences flowing from a particular finding are 
considerations which must affect the answer to the question whether the issue has been 
proved to the reasonable satisfaction of the tribunal. In such matters “reasonable 
satisfaction” should not be produced by inexact proofs, indefinite testimony, or indirect 
inferences.11 

The submission of counsel for the Magistrate suggested that the principles in 
Briginshaw required a high degree of satisfaction of the allegations “approaching 
the criminal standard (of proof beyond reasonable doubt)”.  As Dixon J pointed 
out, the principles do not require or set such a different standard.  

In making its findings of fact the Panel is conscious of the need to find any 
complaints proved to the Panel’s reasonable satisfaction, having regard to the 
Briginshaw principles and the possible consequences of its findings.   

  

 
11  Ibid at 361-362. 
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Part 3: Findings  
3.1 The Magistrate 
3.1.1 History and Current Position  

The Magistrate was born on 18 May 1954.  At the time of giving his evidence 
he was aged 68.  The compulsory retirement age for a magistrate in South Australia 
is 70. 

He was born in the United Kingdom when his parents were temporarily 
residing there.  The family returned to Australia when he was aged three and he 
has been living in South Australia ever since. 

He attended a Roman Catholic Priory school and later, a State high school.  
He was a good student until about the age of 8 or 9 when he says he was beaten by 
his father, a consultant physician.  There followed a somewhat acrimonious 
relationship with his father.  He was also unhappy at school and had few friends.  
His academic achievement was poor and he failed year 11.  He then moved to the 
State high school to which a friend of his had previously moved.  He succeeded 
well in his repeat year 11 and in year 12, and matriculated with a scholarship.   

After leaving school he had about six months of work with a local council 
and about a year in a brickyard, but then decided to study law, beginning his 
university studies in 1974 at the age of 19.  He continued working in the brickyard 
during university vacations.  He was admitted as a legal practitioner in 1979, 
following which he was employed for three years as a solicitor in the firm in which 
he had served as an articled clerk.  That was followed by a further period of four 
years with another Adelaide law firm.  In 1988 he began practising as a barrister 
and continued doing so until he was appointed a Magistrate in the Adelaide 
Magistrates Court in 2006.   

The Magistrate has three younger brothers with whom he enjoys a close 
relationship.  He was married in 1978 but became separated from his wife in 2000 
and divorced about five years later.  He has had a number of relationships since 
separation.  He has one daughter of his marriage, now aged 29.   

Mr Milazzo was diagnosed with depression in 2001.  He believes that he 
suffered this throughout his teenage years.  He said that he had engaged in therapy 
around the age of 35 to work on himself, and that this mostly focused on healthy 
emotional development.   

After his appointment as a Magistrate in 2006 he spent an initial period of 
one year in the Adelaide Magistrates Court being initiated into criminal work, of 
which he had done very little in practice.  Apart from that period, another 18 
months at Christies Beach Magistrates Court doing mostly criminal work and a 
period of two years between July 2016 and June 2018 when he was a resident 
Magistrate at Port Augusta, he has worked in the Adelaide Magistrates Court, 
principally in the civil jurisdiction of that Court.   



   

 11  

 
From time to time he acted as a Regional Manager of Civil in that Court but 

did not enjoy administrative work.  He preferred to assist other civil magistrates 
and to assist with the Court’s mediation program in addition to his own civil 
workload.   

In October 2020 the then Regional Manager of Civil was leaving the 
Magistrates Court to work in the Youth Court.  With the encouragement of the 
registry staff he reluctantly agreed to take on the position.  However, at the same 
time he had also been considering his future as a magistrate, and on 21 December 
2020 he informed the Chief Magistrate that he intended to retire in February 2021.  
The civil workgroup and the Chief Magistrate expressed unhappiness about that, 
and on 31 March 2021 he agreed to remain as Regional Manager of Civil until 
October 2021.  He was asked by the Chief Magistrate if he would be prepared to 
accept appointment as an auxiliary District Court Master after retirement.  He said 
he would.  However, those plans were overtaken by the process leading to the 
appointment of this Panel and his suspension from office by the Governor in 
Council from 1 July 2021.   

When he was not sitting in court the Magistrate encouraged other workers in 
the Courts Administration Authority, and particularly in the civil registry, to see 
him as a colleague.  He said that he wanted them to feel comfortable and that while 
he did recognise that he had a leadership role, he chose to exercise it inclusively 
and as a colleague.  He invited many members of staff to call him by his first name, 
but not all of them did.  He would invite his clerks and the magistrates’ associates 
to Friday lunches from time to time and he believed that the likes of Witness A, 
Witness G and Witness H to be work friends with whom he had a good functional 
work relationship where personal issues were sometimes discussed. 

Each of Witnesses CW2, CW3, CW4, CW5 and CW6 were unanimous in 
their undisputed views that the Magistrate was a hard worker, and a conscientious 
magistrate with an excellent knowledge of the law, especially in the civil 
jurisdiction of the Magistrates Court.  Typical of those views is that of Witness 
CW2 who said: 

I would say without reservation that Simon is regarded by the Civil Magistrates as an 
excellent lawyer who discharges his judicial duties responsibly, fairly, and expertly. … He 
has a wide reputation for being a hard worker. … He is known for his depth and breadth of 
legal knowledge.12   

Similar views were expressed by Witnesses CW3,13 CW4,14 CW5,15 and 
CW6.16  He was always willing to assist other magistrates as mentor and 

 
12  Exhibit M17, Item 2, [5], [7]-[8]. 
13  Ibid, Item 3, [5]. 
14  Ibid, Item 4, [19]. 
15  Ibid, Item 5, [14]-[15]. 
16  Ibid, Item 6, [23]. 
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supervisor, was generous with his time, approachable, and assisted litigants with 
patience, understanding and compassion.17   

3.1.2 Character Evidence  
However, at the same time there was significant evidence of some concern 

about other aspects of the Magistrate’s behaviour.  Witness B, the witness to 
complaint 3, in the course of her evidence said “I recall him making inappropriate 
comments to other people, mainly associates, during the time I was in the Court.  I 
do not recall any particular comments, but I remember feeling uncomfortable about 
things he had said while I was an associate”.  Witness J who gave evidence in 
relation to complaints 6 and 8, held a senior position in the Adelaide Magistrates 
Court registry.  Witness J said that at all material times the Magistrate had “a 
reputation for being a joker and for acting inappropriately.  By this I mean that he 
sometimes takes things too far and does not consider the audience when he is 
telling jokes”.  Witness H, who was a magistrates’ associate and who gave 
evidence in relation to complaint 6, said “… there were other times during my 
associateship when Magistrate Milazzo’s behaviour was, in my view, borderline 
unprofessional”.  Witness H could not recall any specific incidents but said that 
she had “a general recollection of what I considered to be inappropriate comments 
made by Magistrate Milazzo on occasion, for example in relation to the clothing 
of female staff”.  She could not recall the exact comments but said that the manner 
in which he made those comments “raised some internal concerns within myself 
and put me on guard.  I also observed that Magistrate Milazzo was extremely 
casual about the way he conducted himself, which would make me cautious about 
how I engaged with him”.  Witness I, also an associate and a witness to the events 
of complaint 6, said she spoke to Witness J and other senior members of the 
registry staff in general terms about the Magistrate’s conduct in the workplace “at 
times being odd, and his sense of humour being inappropriate for the workplace 
on occasion”.  Witness L, the complainant in complaint 8 said there were many 
occasions on which she was treated by the Magistrate in a way similar to the 
subject matter of complaint 8.  Her evidence is discussed further in relation to 
complaint 8 below.   

It should be noted that the evidence referred to above from Witness B, 
Witness H and Witness I was the subject of objection.  The evidence was admitted 
de bene esse.  In the Panel’s opinion it is admissible not by way of proof of other 
complaints not the subject of this investigation, but as indicative of the character 
of the Magistrate in assessing the value and reliability of his own evidence.  It is 
admissible for the same purpose as that of four other Witnesses mentioned below 
tendered by Magistrate Milazzo himself. 

Witness CW1 said that the Magistrate “is not beyond frank conversations and 
sometimes he is hilarious.  I would say that his sense of humour is not necessarily 

 
17  Ibid, Witness CW2, Item 2, [6], [10]; Witness CW3, Item 3, [6]-[10]; Witness CW4, Item 4, [16]-[19]; 

Witness CW5, Item 5, [9]-[10], [14]; Witness CW6, Item 6, [24]. 
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strictly politically correct …”.18  Witness CW3, while expressing surprise at 
complaints 4 and 5 if they occurred, also said that in that witness’ experience the 
Magistrate “has not always had an appropriate filter” and “There have been 
occasions when, in open conversation amongst several people, I have heard Simon 
make remarks or innuendo of a nature that may cause offence.  I consider such 
comments to have been an awkward attempt at humour rather than seeking to cause 
discomfort or illicit any other response from those present”.19 

Witness CW4 made a number of observations.  The first was that in that 
witness’ view, in his efforts to “get along” with others “there have been occasions 
where he has lacked judgment about his audience and what might be appropriate 
topics or comments”.20  The witness went on to say: 

While I think he would be genuinely distressed if he thought he caused anyone offence I 
believe his judgment in such circumstances is not what it should be.  In my opinion, I am 
surprised that he still continues to say inappropriate things from time to time and not 
appreciate that they may cause offence, even if he does not intend any offence.  

I perceive there may be a tension between his genuine intentions and his wanting to get 
along with everyone on the one hand, and his inability at times to exercise proper judgment 
about the appropriateness of his comments in a particular audience or in a particular 
circumstance on the other.21 

Witness CW4 also went on to say, however, that in other conversations in 
relation to genuinely personal or private matters the witness found him empathetic, 
genuinely interested and caring on those occasions.  In relation to complaint 1 as 
related by Witness A, Witness CW4 said the allegation “does fit in with my general 
impression that he does not always exercise the best judgment in relation to who 
his audience is and the comments he feels free to make jokingly or otherwise”.22   

In relation to the reported allegations of Witness C in complaints 4 and 5, 
Witness CW6 said that that witness had never observed the Magistrate do anything 
similar “other than in jest” at social events and that he had never seen him make 
comments to any staff of the kind suggested “other than in fun”.  “I can imagine 
him doing such a thing and thinking it was funny however I can only imagine he 
would be mortified if she was embarrassed”.23 

Significantly, the Magistrate acknowledged in his evidence before the Panel 
that some magistrates had commented on the inappropriateness of his behaviour.  
However, in the cross-examination which followed it became apparent that the 
Magistrate’s view of appropriateness related not to what may be said or done in a 
particular situation but to the environment in which the discussion or event might 

 
18  Ibid, Item 1, [21]-[22]. 
19  Ibid, Item 3, [11], [23]. 
20  Ibid, Item 4, [23]. 
21  Ibid, Item 4, [26]-[27]. 
22  Ibid, Item 4, [40]. 
23  Ibid, Item 6, [43]-[44]. 
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take place.  He described the Court as being “a very, very appropriate” place to 
work in.  He said: “Whilst I am inappropriate, the workplace is also very 
appropriate … Well it’s too appropriate for me, but that doesn’t mean a lot.  It’s 
not too appropriate for most of the people … I’m just saying that the concept of 
appropriateness at times in the Magistrates Court is extreme.  It extends to 
complaining on behalf of people who don’t want to be complained about.  That’s 
how appropriate it is.  That is overly appropriate”.   

The Panel accepts that there is abundant evidence of the Magistrate 
displaying a pattern of unintentionally inappropriate behaviour in situations where 
he had no desire to cause harm or embarrassment and where, had he become 
conscious of doing so, he would have wished to apologise.  Such expressions as 
“would genuinely distress him if he thought he caused someone offence or upset 
them” were repeated by all the witnesses who gave character evidence, and by 
some several times.   

Whatever may have been the reason for or explanation of the Magistrate’s 
behaviour described above, the fact remains and the Panel accepts that the 
Magistrate was prone to make out of court comments of a sexual nature to work 
colleagues which could, in the case of some hearers, cause distress and offence.   

He may well have wished not to offend and to apologise if he became aware 
of having done so.  However, if the complainants’ evidence is accepted, a recurring 
theme in all the complaints that are the subject of this Report is an apparent failure 
on the part of the Magistrate to consider at the time the effect his words or actions 
might have had on the person or persons concerned.  
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3.2 Complaints 1, 2 and 3: Witness A 

It is convenient to consider these three complaints together, as they all 
involve Witness A.  She is a legal practitioner but from October 2015 until July 
2017 she was employed by the Courts Administration Authority as a Magistrate’s 
Associate, working throughout that period in the Adelaide Magistrates Court.  She 
was one of two associates who conducted out of court research work and support 
for the entire Magistracy.   

Mr Milazzo was very friendly with Witness A and the other associate.  He 
had insisted that she call him by his first name, which she did, in contradistinction 
with other Magistrates who had invited her to call them by their first name but who 
did not press the issue when she explained that their general practice was to take a 
uniform approach to avoid confusion.  She had what she described as a friendly, 
mentor-like relationship which she did not consider unusual.  She and the other 
associate and Mr Milazzo’s clerk were sometimes taken out to lunch by 
Mr Milazzo.   

During the period of her employment as an associate she lived in a suburb 
adjacent to that of the Magistrate.  Sometimes he would give her a ride to work if 
he drove by when she was waiting at her bus stop.  Later in the course of her 
employment rides were prearranged.  There was no evidence of any sexual 
attraction of the Magistrate to Witness A. 

Witness A described herself as gay and had been quite open about her sexual 
orientation.  It was known by the Magistrate and by other Magistrates and staff of 
the Adelaide Magistrates Court.  The Panel accepts the evidence of the Magistrate, 
and of other witnesses, that he never discriminated in any way against people of 
different sexual orientation.  He had such people as friends and indeed Witness A 
was one of the court staff he regarded as a work friend.   

Complaint 1 relates to an occasion when the Magistrate was still based in 
Adelaide.  Witness A was in the Magistrate’s office chatting.  He had a large 
photograph of his daughter’s rowing team hanging on his wall.  It was of the State’s 
King’s Cup men’s rowing crew all in their rowing singlets and shorts, along with 
their female cox, who was the Magistrate’s daughter, a matter of some pride on the 
part of the Magistrate.  They were talking about the photograph and about his 
daughter’s experience in the rowing team.  During the discussion the Magistrate 
commented that he did not understand why boys do not do anything for her.  
Witness A considered that that was, to her, an inappropriate social remark in the 
workplace.   

The incident the subject of complaint 2 occurred on 6 November 2016.  
At that time the Magistrate was based in Port Augusta but had returned to Adelaide 
briefly.  He invited Witness A to go and see his house.  It was on a weekend.  She 
visited the house with her dog.  He showed her the house and garden and they had 
a cup of tea and biscuits together.  Among other artworks that he showed her, he 



   

 16  

 
drew Witness A’s attention to a statuette that he had in his dining room, 
photographs of which were admitted into evidence.  It was approximately 30 to 40 
centimetres high.  It was a statuette of a partially clothed bare-breasted dark-
skinned woman sitting on a flat surface with her knees raised and partially bent, 
with the right lower leg crossed over the left lower leg.  From the front and left 
hand side of the statuette when viewed from the front, the woman’s genitalia were 
obscured by clothing.  When the statuette was tilted backwards and viewed from 
the right hand side of the statuette when viewed from the front, there was revealed 
a detailed impression of the woman’s genitalia.  The Magistrate particularly 
directed Witness A’s attention to the genitalia as being “anatomically correct”.  In 
evidence the Magistrate described this as being an interesting and unusual feature 
of a statuette of its early 20th century vintage.   

The Magistrate did not question the accuracy of the events the subject of 
complaints 1 and 2 as described by Witness A.  The observation he made about the 
genitalia being anatomically correct was a remark he made to many visitors to 
whom he had shown the statuette.   

Witness A herself did not complain at the time about either of these two 
incidents, although she thought that they were “a bit weird”.  However, her attitude 
to the Magistrate changed after the third incident the subject of complaint 3. 

That incident occurred on 10 February 2017.  Witness A was in her office 
with the other associate, Witness B.  The Magistrate had returned again from Port 
Augusta.  He was in the associates’ office sitting in the chair which they had for 
visitors and was talking to them.  The fact that Witness A was gay came up in the 
conversation.  The Magistrate said that he did not understand how she was gay or 
that he did not believe she really was gay.  She asked him why.  He demurred and 
said words to the effect that he was not sure how to say it but then said “You have 
a vagina, and it was designed for a penis”.  Witness A described it as very shocking 
to her and said she could not recall what was said after that.  Shortly after the 
Magistrate had made that statement a female Magistrate came to the office.  
Witness A said that Mr Milazzo had just been arguing that “gay people don’t 
exist”.  The Magistrate became angry and admonished her for sharing the contents 
of their conversation with someone else.  Witness A interpreted his demeanour as 
suggesting to her that he felt betrayed.  She felt quite uncomfortable and guilty and 
said that she felt sick.  

Witness B was the other Magistrates’ associate on the occasion when the 
incident the subject of complaint 3 occurred.  She was present in the room when 
the incident took place.  She had also witnessed other conversations between the 
Magistrate and Witness A on the topic of Witness A’s sexuality, the details of 
which she could not recall.  On those occasions she considered that the Magistrate 
appeared to be genuinely curious about Witness A’s sexuality and was interested 
in understanding it.   
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Witness B’s witnessing of this incident was also against the background of 

hearing the Magistrate make inappropriate comments to other people, mainly 
associates, during her time at the Court.  She could not recall any particular 
comments but remembered feeling uncomfortable about things he had said.   

Witness B’s recollection of the details of the incident comprising complaint 
3 were not as clear as that of Witness A, and her recollection of the actual words 
the Magistrate used differed slightly from what was said by Witness A.  The words 
she recalled were, however, of similar effect and were, in her view, “outrageous” 
and came across as homophobic.  Not surprisingly the recollection of Witness A 
of the whole event was clearer than that of Witness B, and we accept the evidence 
of Witness A and of its effect on her, which is strongly corroborated by the 
evidence of Witness B. 

The Magistrate had no recollection of any of the events the subject of these 
complaints save for what he described as “a throwaway line” at the end of the first 
incident.  He did say, however, that it distressed him that possibly he spoke to 
Witness A as she remembers.  The Panel finds that they all occurred as described 
by Witness A.   

These findings are not affected by the fact that Witness A may have 
continued a cordial relationship with the Magistrate after the events had occurred.  
The same may be said of some of the other complainants who continued to have 
ongoing contact with the Magistrate in the course of their employment.   

As to the objection concerning paragraph 24 of Witness A’s statement, the 
Panel upholds the objection and has not relied on that paragraph.   
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3.3 Complaints 4 and 5: Witness C 
3.3.1 Complaint 4 

Witness C was an associate to Witness D, a District Court Judge.  During the 
month of February 2018, the Judge and two court staff, including Witness C, 
travelled to a circuit court in Port Augusta.   

The conduct the subject of complaint 4 occurred at a dinner at Ian’s Weston 
Hotel in Port Augusta on the evening of Thursday 15 February 2018.  Witness C, 
Witness D, and another member of court staff, Witness F, attended, along with two 
Magistrates then resident in Port Augusta, who were invited by Witness D.  In her 
evidence before the Panel, Witness D explained that it is customary for a visiting 
District Court Judge while on circuit to invite the resident Magistrate or 
Magistrates in Port Augusta.  In that sense, Witness D regarded it as a semi-
professional dinner.   

Witness C gave a written statement to the Judicial Conduct Commissioner 
dated 2 June 2021.  Subject to one minor and presently irrelevant alteration, she 
verified that statement in evidence before the Panel.  In the statement Witness C 
described what she said happened when the Magistrate arrived at the table at Ian’s 
Weston Hotel: 

Shortly after sitting down directly opposite me at the small table, Magistrate Milazzo began 
making comments about my physical appearance.  He said words to the effect of: 

“She’s a very attractive girl, isn’t she” 

“If I was one to two years younger, I would definitely have a crack.” 

He spoke in a loud voice, with the comments seemingly directed to the table at large.  The 
statements were heard by all persons at the table.  No one said anything.  I felt as if everyone 
was stunned by the remarks.  Somehow, we moved on with other topics of conversation 
and the dinner progressed. 

The rest of the night was punctuated with statements made by Magistrate Milazzo to the 
effect that I was his physical “type”.  I was shocked that he felt comfortable making such 
explicitly sexualized comments around his peer as well as [Witness D], his hierarchical 
superior.  However, I felt that I could not ask him to stop as he was too senior to me.  I had 
hoped [Witness D] or [Witness E] would step in, but this did not occur. 

At one stage, he asked whether I had a partner and I replied that I did. 

He said, “is he shorter than you are?” (I am over six feet tall) 

I said “Yes, what of it?” 

He said, “I bet he doesn’t fulfill you, does he?” 

I understood this comment to be inherently sexual and it made me feel very uncomfortable.  
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3.3.2 Complaint 5 

Complaint 5 also arises out of conduct allegedly engaged in by the Magistrate 
towards Witness C at the Magistrates Court in Port Augusta during the same circuit 
in 2018.   

In her statement on 2 June 2021, Witness C described what happened 
subsequent to the dinner at Ian’s Weston Hotel on 15 February 2018.  She said: 

On occasions he would come out of his chambers, go straight to the area where I sat and 
stand directly behind me.  He would only stand by or address me; I noted that he seemed 
to ignore [Witness F] when she was present.  I found this to be odd as our desks were so 
close.  As he and I did not work together in any capacity and had no reason to speak with 
each other, I felt as though Magistrate Milazzo was specifically seeking me out for these 
exchanges and created reasons to stand by my desk.  On one occasion he placed his hands 
on the back of my chair so that they were almost brushing my shoulders and leaned into 
me from behind with his mouth very close to my ear and neck.  He whispered to me: 

“I know what you did on the weekend.  Confess your sins to me; confess.” 

[Witness C said in evidence that she had returned to Adelaide at weekends.] 

I know he spoke to me in a similar way, and from this position, at least twice.  Those words 
are all that I can specifically recall.  I felt very unsettled by these instances. 

Witness C explained that immediately after the conclusion of the dinner on 
15 February 2018 whilst she and Witness D and F were travelling home, she 
complained to the Judge saying words to the effect that what had occurred was 
“creepy” and “inappropriate”.  Witness C said that the Judge agreed and advised 
her never to be alone with the Magistrate and made a specific recommendation that 
she not be alone in a stairwell with him.  Witness C took that advice to heart and 
thereafter attempted to avoid the Magistrate.   

After she returned to Adelaide, Witness C spoke with another District Court 
Judge about the matter, who suggested that she should make a complaint to the 
ICAC.   Witness C then spoke to Witness D, the District Court Judge, for advice.  
According to Witness C, Witness D advised her not to make a formal complaint 
but said that she would speak to the Chief Magistrate about it.   

3.3.3 Other Witnesses: Complaint 4 
Witnesses D, E, and F gave evidence at the hearing about the dinner at Ian’s 

Weston Hotel on 15 February 2018.   

Witness E was, at the time, the other resident Magistrate in Port Augusta.  He 
had little recollection of what occurred at the dinner.  In an affidavit sworn on 
6 August 2021, he said: 

I do not recall any specific conversation I had with anyone at the table.  I also do not recall 
seeing Simon or [Witness D] speak to [Witness D’s] staff directly.  However, that may 
have happened. 
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I have an independent recollection that at some point during the dinner, I do not recall 
when, Simon said something that I considered to be inappropriate for the gathering.  I do 
not recall what the topic was.  He may have talked about the imposition of intervention 
orders.  Simon had a view about such orders that may not be considered ‘mainstream’.  
Although he has outlined his view previously, I am unable to be more specific about it.  
However, with respect to this topic, I am speculating – I do not recall what the topic was. 

Witness E said he did not remember whether the Magistrate was intoxicated 
at any stage, but he has never seen him intoxicated.  

He said that Witness D had spoken to him at some stage after the dinner, 
saying that her staff felt uncomfortable due to something the Magistrate had said 
at the dinner.   

Witness E confirmed that he did attend a barbeque with Witness D at the 
Oasis Apartments a week or two after the dinner in response to Witness D’s 
invitation.   

In cross-examination at the hearing, Witness E said he did not recall anything 
being said at the dinner which either shocked or stunned him.   

Witness D made a statement about this matter to the Judicial Conduct 
Commissioner on 1 June 2021.   

In that statement, Witness D described her memory of the dinner: 

When Simon arrived it appeared that he may have already had a drink.  I would not describe 
him as intoxicated but disinhibited and very outgoing. 

We had reserved a table and sat down.  We each organised our own meals.  I may have 
bought a bottle of wine for the table.  I sat towards one end of the table next to [Witness 
E].  I think [Witness C] was to my right and Simon was opposite me and with [Witness F] 
to his left. 

For most of the meal I was talking to [Witness E] as I had not seen him since he was 
appointed as a Magistrate. 

During the meal Simon made some inappropriate comments to [Witness C] about her 
appearance.  He appeared to be quite taken with her.  He asked her about her partner and 
there was some discussion about her partner’s PhD. 

I regarded his behaviour as inappropriate and overly familiar with an associate in this 
setting. 

[Witness C] was upset about his behaviour and we spoke about it afterwards.  I told her 
that I would not invite him to any other social events so as to no put her in that position 
again.  I may have also suggested that she avoid seeing him at work. 

In an affidavit which she swore on 11 August 2021 and in response to specific 
matters raised with her, Witness D explained that what she had said in her earlier 
statement about the Magistrate appearing disinhibited and outgoing meant that he 
was loud and overly enthusiastic at the dinner.  He was very over the top and 
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animated in the way that he was behaving.  She did say that she had seen him in 
another setting at an advocacy workshop where he had behaved in the same 
animated way and, as a consequence, she was not sure whether he was intoxicated 
or not when he arrived at the dinner.  That may just have been behaviour 
attributable to his particular personality. 

As to the specific comments attributed to the Magistrate by Witness C during 
the dinner, Witness D again affirmed that she could not recall those comments 
being said but did not deny that they could have been said.  She reiterated that she 
was not listening to their conversation all night and did not hear everything that 
was said between them.   

On the topic of what occurred after the dinner, Witness D also said: 

In paragraph 8 of Exhibit [1], I stated that [Witness C] and I spoke about the dinner 
afterwards.  I believe that this was straight after the dinner.  It may have been when we 
were walking on the bridge on the way back to our accommodation, but I do not recall 
where or precisely when the conversation occurred.  I only recall that Simon’s behaviour 
was a topic of conversation that night after the dinner.  My recollection is that [Witness C] 
and I spoke about his behaviour being inappropriate and out of order.  I told [Witness C] 
that I would not invite him to anymore social events so as to not put her in that position 
again, but I do not recall telling [Witness C] to make sure she was never alone with Simon, 
but it is possible that I did say this. 

… 

In paragraph 10 of Exhibit [1] I stated that I also spoke to [Witness C] about the incident 
at Ian’s when we returned to Adelaide.  I recall that [Witness C] was upset and concerned 
about Simon’s behaviour and we spoke about what she should do.  I recall being unsure 
about what to do.  It is possible that I said to her to think carefully about what she did and 
the possible impacts it could have on her.  I said to [Witness C] that one way to deal with 
it was for me to ensure that the Chief Magistrate knew about the incident.  That is the 
approach that I recall [Witness C] and I settling on. 

Witness D said she chose not to invite the Magistrate to a barbeque which 
she held at the Oasis Apartments some days later because of his behaviour towards 
the Witness C. 

In cross-examination, Witness D acknowledged that everyone was seated 
closely enough together at the dinner to be able to hear what others said.  However, 
she said she spent most of the evening talking to Witness E, whom she already 
knew.   

Witness D was cross-examined closely about the words Witness C said the 
Magistrate used at the dinner: 

MS POWELL: Going back to your note or your comment in paragraph 16 about him 
saying something about her general appearance, might he had said to 
the table generally, “Isn’t [she] a lovely young woman?” 
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[Witness D]: Well, I can’t discount that he – he did say something along those lines.  

He might have said that. 

… 

MS POWELL: Now, I want to put some specific things to you and before I do I suggest 
to you that had you heard these things said by Mr Milazzo you would 
have intervened and done something about it.  And the first thing is if 
he had said to [Witness C] or you had heard him say, I should say, to 
[Witness C], “If only I was two years younger, I would have a crack.” 

[Witness D]: So - - -  

MS POWELL: You wouldn’t tolerate that, would you? 

[Witness D]: No, I – I – I’d hope I wouldn’t tolerate that and – and I – I don’t recall 
hearing that. 

MS POWELL: No.  You - - -  

[Witness D]: I think I – I - - -  

MS POWELL; I’m sorry to interrupt. 

[Witness D]: I’ve obviously given this quite a lot of thought and what you hope you’d 
tolerate and what you do tolerate in a social setting, I think, are – are 
two quite different things, really, but I didn’t hear – I didn’t him say 
that. 

… 

MS POWELL: Can you – the next comment I want to put to you is if Mr Milazzo had 
said in respect of [Witness C’s] partner, “I bet he doesn’t fulfil you, 
does he?” Did you hear that? 

[Witness D]: I don’t recall hearing that.  No. 

MS POWELL: Had you heard that is that, like the earlier comment, something that you 
think you might have intervened in relation to? 

[Witness D]: I’d hope I’d intervene if somebody said that to any person, especially a 
young person that I feel responsibility for. 

… 

MS POWELL: Yes.  When you – you’ve said that you heard comments that were 
unusual and inappropriate, would you describe yourself as stunned or 
shocked by anything that Mr Milazzo said? 

[Witness D]: Not necessarily by what he said.  I was taken by the [fact] that he was 
engrossed, I think, is a – a word that I’d use with [Witness C] to – to the 
exclusion of [Witness F].  I was taken by that fact. Exactly what they 
were talking about I don’t I don’t know.  But it – it was – it was an 
unusual dynamic. 
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MS POWELL: Yes.  And I take it that you were somewhat curious and perplexed about 

this, but you weren’t shocked into silence by this. 

[Witness D]: Was I shocked - - -  

MS POWELL: Well, you didn’t - - - 

[Witness D]: - - -  into silence? 

MS POWELL: You didn’t drop your jaw and sit there raising – with your eyebrows 
raised, did you? 

[Witness D]: Well, I don’t recall doing that.  No. 

MS POWELL: No. 

MS KELLY: Can you recall whether you felt comfortable or uncomfortable about the 
scene you have described. 

[Witness D]: I – I was uncomfortable about it.  It – it was an unusual dynamic for the 
table where we were in a pub with the local magistrates and one of them 
had taken a shine to my associate who he didn’t know.  It was – it was 
uncomfortable. 

In response to questions about whether Witness C had complained to her 
about the Magistrate’s behaviour in Port Augusta, she said: 

MS POWELL: Yes.  She never complained to you about anything that Mr Milazzo said 
or did in relation to her in ensuing days and weeks when you are at the 
Port Augusta Courthouse? 

[Witness D]: No.  But she – we spoke about the dinner and the behaviour and I was 
embarrassed about the fact that I’d put her in that position because I’d 
invited them to – to dinner and I had spoke to both her and [Witness F] 
about it afterwards and said that I wouldn’t put them in the position 
where that could occur again and I didn’t.  But – and – and it was 
discussed over time and when we came back to Adelaide it was 
discussed, but I don’t have the recollection – the recollection of her 
talking about him approaching her, if this is what you’re talking about, 
in the courthouse separate to this – to this dinner. 

Notwithstanding the apparent acquiescence of Witness D to the propositions 
put to her in cross-examination that she heard and saw nothing which stunned or 
shocked her, the Panel considers that Witness D’s actions immediately after the 
dinner at Ian’s Weston speak eloquently of her reaction at the time.  It is clear from 
the evidence of Witnesses C, D, and F that Witness D immediately told Witnesses 
C and F after the dinner, on the way back to the apartments where they were 
staying, that she was distressed and upset by the Magistrate’s behaviour at the 
dinner. 

Witness D apologised for putting her in that position and told Witness C that 
she would be sure the Chief Magistrate knew about the incident.   
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The Magistrate’s counsel submitted that Witness C is an unreliable witness, 

whose account of what the Magistrate did and said at the dinner and in court should 
not be accepted.   

It was submitted that she was plainly wrong about many aspects of the events 
she recounted, including the following: 

• She was wrong to say the Magistrate had said he bought a bottle of 
wine from his home and was wrong about the fact that he said there 
was a problem with the cellaring. 

• She was wrong that the Magistrate was intoxicated and behaved 
obnoxiously as none of the other witnesses said that, with the 
exception of Witness D who merely said that he was disinhibited and 
outgoing. 

• Witness C was wrong about how Witnesses C, D, and F got back to 
the apartments as both Witness D and F said they walked back. 

• Despite everybody at the dinner being within earshot, no-one heard of 
the particular remarks attributed to the Magistrate by Witness C and 
that she complained of.  Indeed, Witness F went so far as to say if she 
had heard the Magistrate say “If only I were two years younger, I’d 
have a crack”, that she would have intervened and tried to get Witness 
C out of the situation.    

3.3.4 Discussion and Conclusion: Complaints 4 and 5 
The Panel has closely examined the evidence of all the witnesses in respect 

of complaints 4 and 5.   

The Panel finds that most of the matters complained of are peripheral to the 
core account given by Witness C.  Whether the discussion about the 
inappropriateness of the Magistrate’s behaviour occurred between the three 
witnesses, Witnesses C, D and F while walking back to the hotel or driving is 
immaterial.  The bottom line is that each of the witnesses recounted a similar 
conversation.  

In any case Witness C acknowledged that she may be incorrect about her 
recollection of driving back to the motel.   

The differences between each of the witnesses as to the table placements is 
minor.  Whether the table was rectangular or round is also immaterial.  The fact is 
that every person at the dinner conceded that they were within earshot to have 
heard what other people had said if they were listening.   

While some aspects of Witness C’s recollection may be mistaken as to 
whether the bottle had a cork or a screw top and whether the Magistrate criticised  
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the staff as to the opening of the bottle, the Magistrate himself acknowledged that 
there was a conversation between him and staff members about the corkage 
payable for wines bought in the bottle shop.  In these circumstances the Panel 
considers that Witness C could easily have been mistaken.  In any event, the 
conversation at the time when the Magistrate first arrived at the table is not central 
to the core account which she gave as to his subsequent behaviour.   

Whether or not the Magistrate was intoxicated on arrival at the hotel is also 
not a matter which the Panel believes is necessary to rule.  The fact is that some of 
the witnesses, including Witnesses C, D and F formed the impression that he had 
been drinking however nothing turns on this.  Insofar as Witness C’s reliability is 
challenged on the basis of the view she expressed, the Panel simply notes that her 
evidence to some extent was supported by both Witness D and Witness F, who 
both observed conduct consistent with intoxication.  In these circumstances it is 
not surprising that Witness C might have gained the impression that the Magistrate 
was intoxicated.  She had never met him before.   

As to the complaints made about Witness C’s reliability on the core aspects 
of her account the Panel finds that there is considerable support in the evidence of 
both Witnesses D and F for the account given by Witness C.   

The Panel regards the core aspects of Witness C’s account of the conversation 
at the dinner to be the following comments made by the Magistrate: 

• “She’s a very attractive girl, isn’t she”. 

• “If I was one to two years younger, I would definitely have a crack”. 

• “I bet he doesn’t fulfil you, does he?”. 

• Numerous remarks throughout the dinner that Witness C was his 
“type”. 

In the courthouse subsequent to the dinner: 

• “I know what you did on the weekend.  Confess your sins to me; 
confess”. 

The Panel accepts the evidence of Witness C as to each utterance above.    

As to the Magistrate’s own evidence about this, the Magistrate conceded in 
evidence that he had not given any thought about the dinner in February 2018 for 
about three years until after it had happened and that he did not remember any of 
the conversation word for word.  Nor could he specifically recall any of the words 
spoken.  On his own evidence the Magistrate conceded that he had said something 
like “Isn’t she a lovely young woman”.   
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The Magistrate’s evidence that it is not his practice to comment on a woman’s 

beauty to her face and that he does not comment on a woman’s physical appearance 
generally cannot be accepted in light of the fact that in addition to Witness C, both 
Witnesses D and F heard the Magistrate make comments about Witness C’s 
lipstick as well as her height.  Both Witness D’s evidence that the Magistrate 
appeared to be taken with Witness C and was overly familiar with her, and Witness 
F’s evidence that the Magistrate made remarks with sexual undertones both during 
the dinner and afterwards at the courthouse and that the Magistrate ignored 
Witness F and appeared only to be interested in speaking with Witness C all 
support the account given by Witness C.   

The Magistrate’s own evidence on this particular issue is puzzling.  On the 
one hand he conceded that for him to have said “If I was one to two years younger” 
or “If I was six months younger”, was a matter that he might jokingly have said.  
In his evidence he explained what he meant by that: 

… The old man, the archetypal old man, bemoans his age by saying, “If I was only young 
again.” Which is open to a couple of interpretations. One: If only I had my strength and 
virility, is one. And the other one is: the attractive women who are at the table with me 
would be interested in me. I parody it by saying, “If only I was six months younger.” It 
doesn’t make the slightest bit of difference. It’s a silly thing to say. I mock myself and the 
old man, the archetypal old man. 

The Panel finds, contrary to the Magistrate’s denial, that his own evidence 
on this topic supports the account given by Witness C.  The Panel finds that the 
Magistrate did make the comment attributed to him “If I was one to two years 
younger, I would definitely have a crack”.   

As to Witness C’s account that during the dinner he made a remark to the 
effect “I bet he doesn’t fulfil you, does he?” the Panel accepts Witness C’s 
evidence that those words were said and the context in which she said they were 
made.   

Once again there is some support for Witness C’s account in that although 
Witness F did not claim to have heard everything, she did hear words to the effect 
of “fulfill” or something along those lines.  Witness F also said that the comment 
made by the Magistrate was more of a question.  This is contrary to the 
Magistrate’s own admission that he said words to the effect of “I hope he fulfills 
you”.   

On any view of that particular conversation the remark had sexual 
undertones.   

As to the comments to the effect that Witness C was the Magistrate’s type, 
the Panel accepts that such comments were made.   
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Although those remarks were not specifically heard by Witnesses D or F, the 

fact is that comments to that effect are entirely consistent with the conduct of the 
Magistrate towards Witness C as described by both Witness D and Witness F. 

As to the fifth complaint and the words said to be uttered by the Magistrate 
in the courthouse “I know what you did on the weekend.  Confess your sins to me; 
confess” the Panel finds that those words were said and in the context recounted 
by Witness C.  Contrary to the Magistrate’s evidence that he only sought to 
communicate with Witness C about pleasantries, the Panel finds that he did 
continue to exhibit a particular interest in Witness C and that the remark uttered in 
the circumstances recounted by Witness C conveyed sexual undertones.   

It is significant in this respect that Witness F, on the way back to Adelaide 
after the Port Augusta circuit, said that Witness C recounted an incident in which 
the Magistrate came very close behind her and placed his leg or hand on her chair, 
even though Witness F could not remember the words that Witness C used.   

Witness F also said in evidence that during their work at the Port Augusta 
courthouse the Magistrate did have further conversations with Witness C during 
which he ignored Witness F and according to Witness F persisted despite the fact 
that Witness C was trying to get back to work most of the time.   

Finally, the Magistrate’s own admission that he might have jokingly said 
words to the effect of “confess your sins” is consistent with the account given by 
Witness C.   

The Panel was impressed by the evidence of both Witness D and Witness F.  
The Panel regards it as significant that Witness D was so concerned by the 
inappropriateness of the Magistrate’s conduct that after that dinner she refrained 
from inviting him to social events, later discussed his conduct with the Chief Judge 
and informed the next judge to go on circuit about the Magistrate’s conduct.  She 
also does not deny what both Witness C and Witness F said that she warned them 
to be careful around him.   

For reasons which were not explained to the Panel, it does not appear that the 
incident at the dinner at Port Augusta did reach the ear of the Chief Magistrate 
because in April 2021 the Chief Justice issued a press release stating that in respect 
of the South Australian Equal Opportunity Commission Report to the Attorney-
General that month, there was no issue with any current judicial officers.   

It is significant that prior to that time Witness C, apart from having spoken 
to the judges of the District Court, did not make a formal complaint.  She explained 
that that was because she was counselled not to pursue a more formal complaint 
however after the inaccurate press release she decided to pursue the complaint and 
to speak with the press because she considered that her complaint should be dealt 
with appropriately.   
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The Panel makes no criticism about Witness C’s actions after the issue of the 

press release in April 2021.  In the circumstances, her reaction is entirely 
understandable.   

For these reasons the Panel finds that in relation to the central issues before 
it, Witness C’s evidence is accepted.  Insofar as her account differs from that of 
the Magistrate, his evidence is rejected.   

Any inconsistencies or inaccuracies in Witness C’s evidence, for the reasons 
we have given, are peripheral to the central issues in this inquiry.   
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3.4 Complaint 6: Witness G 

The incident the subject of complaint 6 took place on Monday 30 September 
2019.  Witness G was at all material times an employee of the Courts 
Administration Authority.  Her duties required consultation from time to time with 
the magistrates’ associates.  She also knew the Magistrate, but her relationship 
with Mr Milazzo was no different from that which she had with other magistrates.  
She described that as being a good working relationship but not a relationship with 
someone with whom she would socialise.   

Witness G did not make or sign a formal statement about the events, but at 
the request of the Principal Registrar to whom she reported the matter at the end 
of the meeting at which the event occurred, she then sent an email to the Registrar 
at 5.55pm in which she recorded the events.  That was a little over two hours after 
the actual event.  She verified in evidence what she had said in the email.  What 
follows as her description of the events is based on that email.   

On the day in question Witness G was in the associates’ room at a meeting 
with the two associates, Witness H and Witness I.  She was there to discuss matters 
pertaining to her work.  She was sitting in the guest chair in the associates’ office 
facing the two associates whose desk was against the opposite wall of the room.  
The associates had turned around from their desk to face Witness G.  During the 
course of the meeting at about 3.45pm the Magistrate came into the office, 
uninvited, and sat on the left thigh and knee of Witness G, also uninvited.  He 
asked the associates if one of them could go to the Supreme Court library to get 
him a book.  Witness G also said that he touched her left shoulder and neck as if 
to massage it.  Witness G’s evidence as to what happened then was as follows: 

I went quiet.  I did not know what to say.  It was unexpected and I was taken by surprise.  
My stomach turned and I felt anxious.  I wanted to ask him to get off my leg as it was rather 
uncomfortable and his weight was pushing on my knee.  But I didn’t say anything.  I froze.  
In that moment, I felt I had no way of getting out of the room.   

When the Magistrate left the room Witness G said to the associates that she 
thought the behaviour was inappropriate.  She nevertheless continued the meeting 
with Witness I while Witness H went to the get the book for the Magistrate. 

At the end of the meeting Witness G went to the then Principal Registrar of 
the Court, Witness J, and told her what happened.  She told the Registrar that she 
did not want the associates to think that this was normal behaviour in the workplace 
and that she did not want anything like that to happen to any other young women.  
Witness J’s evidence was that when Witness G reported the incident to her she 
looked uncomfortable and that Witness G was concerned about how the incident 
was going to be handled and in a way that would not destroy her relationship with 
the Magistrate.  She also expressed concern about the two young associates who 
were present during the incident.  Witness G in her oral evidence said that she 
appreciated that the approach may have been done in a friendly manner rather than 
a sexual manner, but that it was still unpleasant.   
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Witness H, one of the associates, remembered the Magistrate walking in and 

sitting on Witness G’s lap.  She could not remember if he said anything when he 
was in the room, but that he sat on her lap for a very short time and could not recall 
if he did anything else or touched Witness G while he was sitting on her lap.  She 
did notice a shocked expression on Witness G’s face.  She said she was shocked 
by the Magistrate’s conduct as she had not witnessed any conduct of that nature 
before by any magistrate.  She did recall, however, as did other witnesses, that 
there were other times when the Magistrate’s behaviour was, in her view, 
“borderline unprofessional”.  She could not recall any specific incidents.  It was 
enough to make her cautious about how she engaged with him.   

The other associate, Witness I, was also in the room at the time.  She said that 
she saw the Magistrate walk into the adjacent tea room as they were talking and 
then began to talk to the three of them through the doorway.  She recalled that he 
said something to the effect of “You girls are busy in here” and “There is nowhere 
for me to sit”.  Witness I was focused on Witness G rather than the Magistrate.  
However, she recalled him coming in and sitting on Witness G’s lap for period of 
seconds, that Witness G appeared to be “shocked” and “clearly uncomfortable”, 
and that the Magistrate had not asked Witness G for permission to sit on her lap 
nor had he been invited to do so.  She could not recall anything about the 
Magistrate touching Witness G apart from sitting on her lap.   

Although neither Witness H nor Witness I could recall any other touching of 
Witness G by the Magistrate, neither of them denied that it happened.   

In evidence the Magistrate accepted the account of Witness G, save for one 
immaterial difference, namely that he said that he went to the associates’ room to 
ask one of them to return a book.  He accepted that the behaviour was 
inappropriate.  He did not intend it to be so but it was “a bit reckless … I don’t 
think I thought it through quite enough to be honest”.  On 2 October 2019 the then 
Supervising Magistrate, at his request, spoke to Mr Milazzo about the incident.  
The Magistrate’s immediate response was “I fucked up.  I realise it was 
inappropriate.  I went across the line”.  He said he would like to apologise.  
However, Witness G was by then on leave and did not return until 29 October 
2019.  It appears that by then no apology was expected or given. 

The Panel is satisfied that the incident and its effects on Witness G occurred 
as Witness G described.   
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3.5 Complaint 7: Witness K 

Witness K worked in the IT Services Delivery Branch of the Courts 
Administration Authority.  Her duties involved providing IT support as needed to 
staff of the Courts Administration Authority.  The offices of the Branch were 
situated in Flinders Street, Adelaide.  However, for a period of approximately four 
years ending sometime in 2017, Witness K was seconded to work in the Adelaide 
Magistrates Court and she shared an office on the same floor as the Magistrates.  
During that secondment she met Mr Milazzo and a number of other Magistrates.  
In 2017 she became Service Desk Coordinator and returned to the Flinders Street 
office. 

On 13 August 2020 Witness K received an email from Mr Milazzo’s clerk 
advising her that the Magistrate was at home recovering after a bicycle accident 
and had requested that Witness K ring him on his mobile number.  The purpose of 
the call was not disclosed.  On the same day she telephoned the Magistrate and 
they spoke about his accident and how he was feeling.  Witness K enquired why 
the Magistrate had wanted her to ring him, thinking that it was probably to set him 
up to work from home.  The Magistrate said that he wanted to talk to her but not 
on the telephone and that it had to be a face to face meeting.  He asked her to come 
to his home because of his current incapacity.  He suggested that she come to his 
home on the weekend and that she could bring her “boy” which she understood to 
mean her husband.  It was a short conversation as Witness K was dealing with 
other urgent IT problems.  She said that she would ring back the next day.  She 
said that she then felt confused about the nature of the call, as she still had no idea 
what the Magistrate wanted her to do from an IT perspective.  On some previous 
occasions IT personnel had attended at the home of Court staff to address IT issues, 
but that was rare, and such visits were always arranged through the Chief 
Magistrate or Executive Management.  This request was different, coming direct 
from the Magistrate.  As Witness K was unsure about exactly what was happening 
she reported the request to the appropriate person in Human Resources, describing 
the request as “weird”.  

The next morning Witness K sent a text message to the Magistrate.  Having 
identified who she was, the message said “… You’ve weirded me out over your 
phone call yesterday”.  She then sent a second text message “Can I call you this 
morning sometime?”.  She then received a text message from the Magistrate saying 
“Yes”, followed by a second message which said “Anytime”.   

Witness K was concerned about the call so she asked another staff member 
to be present while she phoned the Magistrate with her phone on speaker.  There 
was some general small talk about his injuries and what Witness K described as 
“usual banter for them”, and the Magistrate said that he did not want to discuss the 
matter over the phone.  Feeling frustrated, Witness K told the Magistrate that she 
was happy to help, but did not understand why he could not tell her over the phone 
what he wanted.  Witness K’s evidence as to what happened next was as follows: 



   

 32  

 
Magistrate Milazzo then started yelling at me, saying “Look, you’re not listening, I don’t 
want to discuss it over the phone.  You are breaking the number one rule and talking over 
the phone.  All I am asking for, is for you to come here and talk face to face for twenty 
minutes, It’s a short drive, twenty minutes from the city.  What are you worried about, my 
daughter is here and I am incapacitated.”  Magistrate Milazzo, then said “the CAA has a 
toxic culture and my colleague recently lost his job because of phone tapping”.  He then 
yelled “I don’t want to discuss it over the phone, I hope you never feel the fear when 
someone asks you questions”.  Magistrate Milazzo then added, “Anyway I have asked you 
and you are not feeling comfortable, I asked you for some help and you aren’t keen, so this 
is the end of the discussion”.  I confirmed with him that I was feeling uncomfortable.  
Magistrate Milazzo then ended the call by saying “End of discussion, don’t worry about it 
have a good day”, he then hung up on me.   

A few minutes after that call Witness K received the following text message 
from the Magistrate: “Very sorry for strong reaction.  If I could take over the phone 
I would have.  Your conversation with me was beyond inappropriate in the 
circumstances.  Have a good day”.  Witness K said that she believed that the word 
“take” was a typing mistake and was meant to be “talk”.   

Witness K then reported the additional call to Human Resources, as she 
wanted to have the matter documented, not for the purpose of making a complaint 
but out of concern that it may reflect on her as doing something wrong. 

The Magistrate was subsequently spoken to by the Chief Magistrate and was 
counselled about the incident and the way the Magistrate had spoken to Witness 
K.  He maintained in evidence that he had never insisted that Witness K should 
come to his house, and that he had only insisted that he would not discuss the issue 
on the telephone.  However, in the Panel’s view that would most likely have been 
interpreted by Witness K as a requirement that she should come to his home for 
some unstated purpose.   

On 25 November 2020 Witness K was again in the Adelaide Magistrates 
Court to do some software training with another Magistrate.  Mr Milazzo asked 
her to come and see him in his office on her way out, which she did reluctantly.  
On entering his office, he invited her in and asked her to take a seat and said “Are 
we alright?”.  She said “Yes, I don’t know what your problem was”.  He then 
started talking about random things which Witness K did not understand.  She 
wanted to terminate the discussion so she informed him that she had to go.  She 
then left his office, still not having any idea as to what he wanted to talk about.  
She said that the Magistrate had never been like that in her previous interactions 
with him.   

Be that as it may, it appears from other evidence led before the Panel that the 
two parties to the telephone calls were at cross purposes during the whole 
conversation.  The Magistrate was deeply concerned, as was another Magistrate, 
that a female member of the Court staff had been badly mistreated by the Court 
Administration Authority over what had been a very serious incident.  The 
Magistrate wanted to enlist the aid, if possible, of Witness K in seeking to remedy 
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that alleged mistreatment – a matter which he was not prepared to discuss over the 
telephone.  Witness K, on the other hand, could only assume, not unreasonably, 
that she had been contacted about an IT problem which the Magistrate had at home, 
and could not understand his insistence that he would not disclose the nature of the 
problem to her.  It is clear that the encounter had no sexual connotation at all.  As 
Witness K said, her only reason for reporting the matter was to have it documented 
and that she had no intention of making a complaint, but was concerned that it 
might come back to her as she having done something wrong.   

The worst that can be said about this conduct is that the Magistrate yelled at 
Witness K over the telephone, for which he then immediately apologised.  In the 
Panel’s view this complaint can have no influence on any ultimate 
recommendation to be made as to removal or otherwise of the Magistrate from 
office.  
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3.6 Complaint 8: Witness L 
3.6.1 Witness L – Background  

It is not surprising that memories of events which occurred some seven or 
eight years previously are in some respects imperfect, as the evidence reveals in 
respect of this complaint.  This is so particularly when, in the intervening period, 
there has been no reason to revisit the events.  However, most of the differences in 
this case relate to peripheral events and circumstances rather than the core events 
of what happened in the lift.  It is also not surprising that all three principal 
witnesses may have erred by confusing their imperfect memory of some details 
with reconstruction of some of them as to what they now think must have 
happened.   

Witness L was the complainant of the alleged conduct of the Magistrate the 
subject of this complaint.  She married her husband in 2000.  Together they 
operated a trucking business until her husband became seriously ill and was unable 
to work.  It was because of that that she began her employment as a cleaner.  Her 
husband died in February 2020. 

While Witness L was employed by a cleaning company, in October 2012 she 
commenced as a Cleaning Supervisor within the Courts Administration Authority.  
She was responsible for cleaners working in the Adelaide Magistrates Court and 
the adjoining Coroners Court.  At all material times she worked split shifts from 
9.00am to 2.00pm and from 5.00pm to 9.00pm.  In August 2013 her then employer 
lost the cleaning contract which was then awarded to another company which 
continued to employ Witness L performing the same role and working the same 
shifts.   

Part of her duties during the afternoon shift was to undertake cleaning of the 
fifth floor of the Magistrates Court, being the floor where the magistrates had their 
offices.  She was also responsible for supervising four other cleaning employees.  
On the morning shift she was responsible for cleaning and restocking toilets and 
kitchens on all floors, as well as spending time on cleaning duties on level 3.  In 
the course of her cleaning duties she encountered and was known by most of the 
magistrates, including Mr Milazzo. 

Witness L’s evidence comprised a written statement made on 7 June 2021 
which she verified on oath and her oral evidence in person before the Panel.  She 
referred both in her written statement and her oral evidence to incidents of a similar 
nature to that the subject of this complaint, also involving the Magistrate.  These 
are discussed later in this report.   

3.6.2 The Lift Incident – Evidence of Witness L 
It was not disputed that the incident took place on Friday 18 July 2014.  That 

was, by all accounts, a very cold day.  The incident occurred in the staff lift at the 
Adelaide Magistrates Court building at a time when Witness L, Witness J (a senior 
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employee of the Courts Administration Authority), and the Magistrate were in the 
lift.  The lift serviced all levels in the building, being the basement, ground floor 
and levels 1 to 5. 

Witness L’s evidence was that she and Witness J got into the lift on the 
ground floor, she intending to go to level 4 and Witness J to level 3.  The Magistrate 
was already in the lift, Witness L assuming that he would be going to his office on 
level 5.  She was wearing her cleaning uniform which had a three-quarter length 
sleeve ending just below the elbow.  Witness J stepped into the lift first and the 
Magistrate was at the back of the lift when they got in.  Witness J stood near the 
lift control panel on the left hand side as she walked in and Witness L stood to the 
right hand side of the lift towards the middle of that side.  

Witness L’s evidence was that she said “Good morning” to the Magistrate 
and then stood in the lift with her arms folded so that her right hand was on her left 
bicep and her left hand on her right bicep, as one might do when it is cold.  She 
said that the Magistrate asked her if she was cold, to which she replied “It’s 
freezing”.  He is then alleged to have said, “Let me warm you up”.  In her statement 
she said that he then reached straight out with both hands and with open palms and 
placed both hands to within a millimetre of both of her breasts.  She then took a 
step sideways to prevent him actually touching her.  In her oral evidence she said 
that the Magistrate said something about the cold and “I can warm ‘em up for you” 
and cupped his hands and went straight for her breasts.  She said that he was 
probably an inch away from her breasts when she sort of backed sideways.  He 
was looking towards her breasts as he approached.  In both accounts she said that 
Witness J was looking shocked.  The doors for the third floor opened and she and 
Witness J got out.  She told the Panel that she did not want to be left in the lift 
alone with the Magistrate for the remainder of her journey.  She did not volunteer 
any further conversation as she got out of the lift but remembered Witness J saying 
that they would have to report the matter.  She said that she did not want it to go 
any further and asked Witness J to leave it alone.  In her statement she said that the 
reason for not wanting to pursue the matter was that she was a cleaner and he was 
a magistrate, and there was no actual contact.   

3.6.3 The Lift Incident – Evidence of Witness J 
Witness J said that, on the suggestion of the Principal Registrar whom she 

contacted on that day, she made contemporaneous notes of the incident.  She said 
that the notes were made on the same day.  In cross-examination it was suggested 
that the notes were not made on the same day but possibly very much later.  The 
notes exhibited to her first affidavit referred to below were as follows: 

NOTES ON INCIDENT IN LIFT WITH CLEANER 

On Friday 18 July 2014, I was in the staff lift with Magistrate Milazzo and the female 
cleaner who I regularly see on Level 3. (I didn’t know the name of the cleaner and have 
since asked […] who told me that her name is [Witness L]). 
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Magistrate Milazzo commented on how cold it was and he placed his hands on [Witness 
L], and said something like “see how hold [sic] my hands are”.  [Witness L] had her arms 
folded.  When Magistrate Milazzo placed his hands on her, it was in the vicinity of her 
breasts.  At the same time Magistrate Milazzo was making jokes – the conversation 
contained sexual innuendo.  I do not remember the exact words. 

I was concerned that the behaviour might not be perceived as being appropriate by the 
cleaner, and was feeling a little uncomfortable on behalf of the cleaner.  However, I did not 
know what sort of a relationship they had – ie, how well they knew each other. 

Magistrate Milazzo was going to Level 5.  I was going to Level 3.  I was not sure where 
the cleaner was going (Level 3 or 5) – there was no other button pressed (from memory).  
As I was leaving the lift on Level 3 I asked the cleaner “Do you want to get off with me?” 
– thinking that this might give her an opportunity to leave the lift with me.  [Witness L] 
said something like “No, I need to go to Level 5”.  At the same time, Magistrate Milazzo 
said “No, she wants to get off with me” and laughed.  I also laughed and said “I knew as 
soon as I had said that, that it came out wrong” (or similar). 

As I was feeling a little uncomfortable about the incident, later that afternoon I called [the 
Registrar, Witness M] for advice.   

[Emphasis in original] 

It will be noted that she said in parenthesis that at the time of the incident she 
did not know the name of the cleaner.  There was a further note, part of the same 
exhibit to the affidavit, which recorded a conversation with Witness L on the 
following business day, Monday 22 July 2014.  The efficacy of that note was not 
challenged.  The first part of that note reads: 

CONVERSATION WITH CLEANER ON 22 JULY 2014 

On 22 July 2014 I saw the cleaner [Witness L] on Level 3.  I said to her “I’m so sorry about 
what I said getting out of the lift the other day”.  She said that was fine – “I know what you 
were trying to do” and that she had no concerns about what I had said.  She did, however, 
go on to say that Magistrate Milazzo often treated her in that way and that it made her feel 
uncomfortable.  She said that she had raised it with him on one occasion and that the 
conversation had not resulted in any change to his behaviour. 

… 

It is clear that by that time Witness J had ascertained the cleaner’s name.  The 
rest of the paragraph is included, not as proof of the facts referred to in the 
conversation, but as proof that the conversation occurred.   

Witness M was the Principal Registrar at the time.  From her evidence it is 
clear that she had a meeting with the Chief Magistrate on Friday 25 July 2014 
about matters which included this incident.  Before that meeting she had had a 
meeting with Witness J some time earlier that week.  In preparation for her meeting 
with the Chief Magistrate she prepared some notes for herself concerning matters 
to be discussed at the meeting.  The first line and first three dash points of the notes 
were as follows: 
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Terrible timing – Allegation of sexual harassment: 
- Incident in lift – inappropriate touching and language – jovial context 
- Cleaner has indicated was uncomfortable, not first time has happened, can take care of 

herself, has not made a formal complaint 
- Has raised with husband – has not raised with employer as yet 
… 

Witness M’s evidence was that she could only have obtained that information 
from Witness J before she made the note for the meeting with the Chief Magistrate 
on Friday 25 July 2014.  The first time she ever spoke to Witness L, the cleaner, 
was during the following week.  Witness M’s notes to herself for the meeting 
reflected what was contained in both sets of Witness J’s notes.   

The Panel is satisfied that, even if Witness J’s contemporaneous notes were 
not made on 18 July, they must have been made on or about 22 July while the 
events were still fresh in her memory, and by no later than 25 July 2014.   

Witness J also affirmed two affidavits which were in evidence before the 
Panel and she also gave oral evidence.   

In the first affidavit affirmed on 28 May 2021 she said that she could not 
recall if she entered the lift from the first or second floor.  Her intention was to 
travel to the third floor.  In her second affidavit affirmed on 11 August 2021 she 
said that she entered the lift from level 1 to go to level 3 where her office was 
located.  In both affidavits she said that the Magistrate and Witness L were already 
in the lift.  She did not describe their respective positions in the first affidavit, but 
in the second affidavit she said that the Magistrate was standing on the left side of 
the lift (facing the lift doors) towards the back.  Witness L was standing in front of 
him but positioned “slightly diagonal” to him towards the middle of the lift.  She 
had her arms folded across her chest.  Witness J got into the lift and stood on the 
right hand side (facing the lift doors) at about the same level as Witness L.  It is 
not clear whether the expression “(facing the lift doors)” was from the point of 
view of the people in the lift or whether it was from her point of view looking into 
the lift.  In her oral evidence she was asked in what direction Witness L was facing 
at the time the incident occurred.  The evidence then continued: 

[Witness J]: She was facing towards the front of the lift as was he, like, facing 
towards the doors. 

MR BESANKO: And whereabouts was she positioned in the lift? 

[Witness J]: Towards the side wall of the lift. She was on one side of the lift. I was 
on the other. 

MR BESANKO: Right. And she was – her front was facing towards the lift door, was it? 

[Witness J]: That’s right. Yes. 

MR BESANKO: And did Magistrate Milazzo approach her from behind? 
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[Witness J]: Yes. He was behind her.  

As to her description of the event, Witness J said in her first affidavit:  

As the lift was in motion, Magistrate Milazzo commented on how cold it was.  He then said 
“see how cold my hands are”, and I then saw him reach out with both hands toward the 
cleaner and place his hands on the cleaner’s upper arms.  I am unable to say whether he 
placed his hands over the cleaner’s hands.  His hands remained there for a very short time.  
I don’t remember the cleaner actually responding in any particular way.  From my 
recollection, she stood there silent.   

Whilst he was doing this, I heard Magistrate Milazzo make comments containing sexual 
innuendo.  Due to the time that has passed, I do not recall precisely what the innuendo was 
but I do remember feeling uncomfortable as a result and embarrassed for the cleaner.   

Witness J described her second affidavit as an addendum to her first affidavit.  
What she said about the incident itself in her second affidavit was as follows: 

Almost immediately after the lift doors had closed and the lift started moving, Magistrate 
Milazzo started rubbing his hands together saying how cold it was.  I turned my head to 
look at him when he started talking. 

I then saw him take one step forwards and touch [Witness L’s] arms from behind.  Her 
arms were still folded.  Both of his hands were positioned on her upper arms close to, and 
in line with, her breasts. 

While he was doing this, he was making inappropriate comments or jokes of a sexual 
nature.  I do not recall what words he used, but they were of a sexual nature.  

She said that Witness L looked uncomfortable and that the incident “felt 
really off” to her.  When the lift reached level 3 she thought she would encourage 
Witness L to get off the lift with her so that she did not have to be alone with the 
Magistrate.  There followed the conversation recorded in Witness J’s notes of the 
event.  In relating that conversation she said that the Magistrate placed emphasis 
on “me” and that she understood that to be “a further statement of a sexual nature”.  
She said that Witness L remained in the lift with the Magistrate and did not get out 
with her. 

In her oral evidence Witness J said that at the time of the event Witness L 
was facing towards the front of the lift, as was the Magistrate.  She was positioned 
towards the side wall of the lift, with Witness J on the other side of the lift.  The 
Magistrate was standing behind Witness L and approached her from behind.  He 
was asked what he then did with his hands.  The transcript then records: 

[Witness J]: Then he placed his hands on her arms. She had her arms crossed so her 
hands were sort of towards her forearms ..... elbows and he placed her 
hands – his – his hands towards her hands. 

MR BESANKO: And did you see whether Magistrate Milazzo actually touched [Witness 
L]? 

[Witness J]: Yes. I’m fairly confident he did. Yes. 
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MR BESANKO: And what did [Witness L] do, if anything, when Magistrate Milazzo 

moved towards her? 

[Witness J]: Well, I don’t think that she was aware he was moving towards her until 
he actually touched her. He was behind her. 

She accepted in cross-examination that she thought the Magistrate was going 
to place his hands on Witness L’s hands and that she did not suggest that he was 
groping for her breasts.   

3.6.4 The Lift Incident – Evidence of the Magistrate  
The Magistrate confessed at the outset of his evidence in relation to complaint 

8 that he had had to reconstruct a lot of what happened, but he added “I remember 
what happened in the lift specifically”.  He agreed that it was a very cold day.  He 
speculated that he may have been out for a coffee beforehand.  He volunteered that 
he had seen Witness L “out the front” and it was very cold.  It had not been put to 
Witness L that she may have been seen out the front or that she saw the Magistrate 
there.   

He said that he thought all three of them had got in the lift together on the 
ground floor, but added “… but [Witness J] says no.  So apparently it was [Witness 
L] and me on the ground floor”.  He then volunteered that Witness L had a trolley 
in the lift, and that she had pushed the trolley in and stood at the back of the lift.  
That had not been suggested at any stage in cross-examination of Witness L or 
Witness J, particularly when both of them had gone to some length to give 
conflicting evidence as to their respective positions in the lift.   

The Magistrate’s own evidence as to the positions of the parties in the lift 
was described by reference to a plan of the lift which he had drawn the previous 
weekend.  He was giving evidence on a Monday.  His evidence was that the 
Magistrate moved to the right of the doors as he entered the lift and was standing 
on that side of the lift near the front.  Witness L was standing on the same side of 
the lift in about the middle.  Witness J was on the opposite side of the lift but not 
quite as far in as Witness L.  There was a large space at the rear of the lift but no 
trolley had been drawn.  However, the Magistrate admitted that the positions 
shown on the plan were drawn in order to accommodate the recently remembered 
trolley.   

The Magistrate described the incident as follows: 

I stepped towards [Witness L] in what I considered a friendly way. I took her forearms, or 
hands, in my hands from the front and said, “God, it’s cold”, and let go, and that’s it. It was 
an empathetic sharing of the pain that morning. We were both cold. 

He confirmed that when he gripped Witness L he was facing her.  However, 
having described the incident in that manner he failed to answer a question put by 
his counsel and intervened: 
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On the topic of behind, [Witness L] had the trolley. It would have been – she would have 
pushed the trolley in first, or did push the trolley in first, and walked out first pulling it. For 
me to get behind [Witness L] and in front – for me to reach around from behind and grab 
[Witness L] would have been an awkward, and I think a very intrusive thing to do. I was 
in front. 

However, in cross-examination he admitted that he had no actual recollection 
of the trolley.  It was something that occurred to him “in the last couple of days”.  

He continued to assert that he approached Witness L from the front.  He could 
not remember whether she had her arms folded in front of her embracing herself.  
He said that his intention was to touch her forearms and let go.  He was asked twice 
whether he placed his hands near Witness L’s breasts, and twice he avoided a direct 
answer.  The first question and answer were as follows: 

MR BESANKO: Would you agree that, again, whatever happened, you placed your 
hands near [Witness L’s] breasts? 

MR MILAZZO: I had no thought about her breasts at the time. I was surprised to read 
that. I don’t remember getting anywhere near her breasts but her breasts 
were not in my head. I would not have placed – I would not have 
touched her breasts or placed them near her breasts if that was going to 
cause her discomfort. I don’t think so. I don’t know about her breasts. 

The second question: 

MR BESANKO: Well, if she had her arms like this, [folded as described by Witness L] 
and your intention was to touch her forearms - - - would you accept that 
if that was your intention, and you did move to do that, that you would 
have placed your hands close to [Witness L’s] breasts, if that’s how she 
was holding her arms? 

MR MILAZZO: Well, if she was holding her arms like that, I think I would have 
forgotten about my intention and just not done it. So that’s – I have no 
memory about – [Witness L’s] breasts were first mentioned to me in … 
the letter from the Judicial Conduct Commission. I had given them no 
thought at all. I thought it was an attempt to sexualise non-sexual 
conduct. But I can’t speak to where her breasts were when all this was 
going on. I gave her breasts no consideration. 

He denied that he asked Witness L if it was cold and she responded by saying 
“it’s freezing” but claimed that he had said that it was freezing.  He “absolutely” 
disagreed that he had said “let me warm you up” but said that she might have said 
“I’m cold”.  He said that she did not step away and made no movement at all.  He 
said that he thought he did touch her on the forearms or on the back of the hands.  
When questioned further about the touching he said: “Well, I have a recollection 
but I don’t know if the recollection is correct but I’m pretty confident I did”.  He 
asserted that neither Witness L nor Witness J looked uncomfortable.    

He said that he was not in a position to dispute that Witness J had asked 
Witness L “Do you want to get off with me?” or that Witness L said “No I must 
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go to level 5”, but he did not remember whether it was said, neither did he 
remember saying “She wants to get off with me”.  Or that he was laughing at the 
time.  He speculated, however, that if he said those words “that was only because 
I knew she was going to the fifth floor and was getting off with me”.   

3.6.5 The Lift Incident – Evidence of Witness N 
Witness N, from 2013 to 2015, was also a cleaner in the Coroners Court and 

Magistrates Court.  She only worked evening shifts from 5.00pm to 9.00pm.  
Witness L and Witness N had formed a friendship approximately one year before 
Witness N commenced work as a cleaner.  They became friends because they both 
had sons at the same school.  During her period of employment Witness L was her 
immediate supervisor.  Her usual practice was to clean all levels of the Coroners 
Court first and then move to the Adelaide Magistrates Court, usually on level 1 or 
level 5 as designated by Witness L.  She would sometimes work alongside Witness 
L if she needed assistance.  Their friendship was such that they drove each other 
to and from work on the afternoon shift. 

She gave evidence that she recalled one occasion, the date of which she could 
not remember, when she had a conversation with Witness L after she (Witness N) 
had finished cleaning the Coroners Court and went to the Magistrates Court.  She 
said she recalled seeing Witness L and thinking that she looked upset and worried 
and was quiet.  Witness L told her of an incident that had occurred in the lift that 
day involving a person she identified as the Magistrate.   

Evidence was led of what Witness L had told Witness N about the incident.  
What Witness L told her about the incident would be inadmissible in a court of law 
as evidence of what happened in the incident as being inadmissible hearsay.  
Bearing in mind the principles earlier referred to in the Briginshaw Case24 the 
Panel, for the purpose of reaching a conclusion as to what happened in the lift, 
ignores any evidence of what Witness L may have said to Witness N about the 
incident.  However, the significance of Witness N’s evidence is to identify the 
occasion when the conversation occurred and the fact that at the time of the 
conversation Witness N described Witness L as having “looked upset and worried 
and was quiet”.  The inference that can properly be drawn is that whatever 
happened in the lift had caused embarrassment to Witness L and was significant 
enough to cause Witness L to mention the incident to Witness N.   

On the Monday following the incident Witness L had a conversation with 
Witness J in her office when, among other things, Witness L told Witness J that 
she did not wish to pursue the matter any further and that she was “not prepared to 
take on a Magistrate, that it would be his word against hers and that she couldn’t 
win”.   

 
24  Briginshaw v Briginshaw (1938) 60 CLR 336. 
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There was a further meeting between Witness L and the Principal Registrar, 

Witness M, on some date between Friday 25 July 2014 and Friday 1 August 2014 
at which Witness L confirmed that she did not wish to take any further action.   

3.6.6 Evidence of Other Incidents 
Before moving to resolve the obvious differences between the three 

witnesses as to what happened in the lift, it is necessary also to record the evidence 
of Witness L as to other similar events involving the Magistrate which she alleged 
occurred both before and after the event in the lift.   

In her written statement Witness L said:  

I feel that Magistrate Milazzo took a shine to me from the time I started.  He would follow 
me around and regularly say crude things to me.  My response would be “Simon, knock it 
off”.  I would have said that to him on at least a dozen occasions.  He would talk about 
breasts all the time, making comments such as “if you’re cold, I can warm them up”.  He 
would talk about my breasts, anyone’s breasts really.  His language was crude.  One day 
he said to me “you must be younger than what you are because your boobs are perky”. 

There were many times when I thought there was going to be unwanted physical contact.  
It was the way that he would come at me.  His eye contact as he was approaching made me 
very uncomfortable.  He would come well into my personal space.  I had to tell him a 
number of times that he needed to back off.   I would tell him “Mr Milazzo, leave me alone, 
I’m here to do a job, and you need to back off”.  

There was no particular pattern to his behaviour, these comments occurred day and night, 
whilst alone, and with others in the nearby vicinity.  It didn’t seem to matter. 

It got to the point, that if he was in the lift and no one else was in there, I wouldn’t get in.  
I made a conscious decision not to put myself in that position.  

In her oral evidence she said that these events only ever occurred during the 
morning shift.  The conversations were generally about women’s breasts, not about 
one particular person but they made her feel uncomfortable, but later in her 
evidence she verified what she had said in her statement.  Her evidence was that 
the comments continued as “generally sexual talk” after the lift incident, other than 
during the two years that the Magistrate was in Port Augusta, and until February 
2020 when her husband died.  After that his comments “stopped completely”.  She 
estimated that overall the comments occurred on average of about once a month 
during the total period that the Magistrate was in the Adelaide Magistrates Court.  

The Magistrate vehemently denied that any such conversations occurred.   

3.6.7 Discussion  
There are obvious conflicts in the evidence which need to be resolved.  

Before turning to the specific areas of conflict it is necessary to make some general 
observations about the evidence of Witness L, Witness J and the Magistrate.   



   

 43  

 
In the Panel’s view Witness L gave her evidence in a matter-of-fact and frank 

way and did her best to recall events and to assist the Panel.  She answered 
questions directly and did not seek to avoid answering except where she admitted 
that she could not recollect particular details after such a long time.  Her evidence 
as to the other similar events both before and after the lift incident, while less than 
precise, except for one or two instances, was consistent with and supported by the 
expressions of concern about some weaknesses in the Magistrate’s conduct 
referred to in Part 3.1 of this Report.  She did not report any of those incidents at 
the time because, in her words: “I didn’t want anything to go any further.  I wasn’t 
interested in going to court or he said I said.  Wasn’t interested in any of that.  I 
was there to do a job.  Did my job and went home”.  Later she said: “I was a 
contractor, and at that particular time, I was more – my focus was doing my job 
and going home.  I had a husband and a son that I had to provide for, so that was 
my focus”, and again: “I had a sick husband at home; very sick husband.  So my 
priority was getting home to him, not the crap that happened at work. That was my 
priority”.  She did not want to cause trouble and felt that she could look after 
herself.   

She was even reluctant to report the lift incident because, as she said: “I’m a 
cleaner, he’s a magistrate.  I didn’t want it to go any further”.  When asked what 
she meant by that she said: “Well I’m a cleaner.  Who are they going to believe?  
The cleaner or the magistrate?”, and she was concerned that she would probably 
lose her job.  She was dedicated to keeping her job being, at that stage, the only 
breadwinner in the family.  There was no element of vindictiveness in Witness L’s 
evidence.  She resisted reporting any of the incidents when she could have.  Her 
first ever recorded statement about the events was that dated 7 June 2021, being 
the statement tendered in evidence.  That was only made at the request of the JCC.   

Counsel assisting the Panel submitted as one of the reasons in favour of 
accepting the truth of Witness L’s evidence was that there was no reason for 
Witness L to lie.  Counsel for the Magistrate submitted that to reason in that 
manner is wrong and contrary to the rule in Palmer v The Queen.25  It was 
submitted that the effect of the reasoning is improperly to invite the trier of fact to 
speculate, with the consequential effect of reversing the onus of proof. Palmer was 
an appeal against a guilty verdict in a criminal trial by jury.  It concerned a question 
asked in evidence of an accused and a direction to the jury in relation to that 
evidence.  However, this is not a criminal trial.  It is not a trial by jury.  It is a 
statutory inquiry.  There is no jury.  It is not “an accusatorial process in which the 
prosecution bears the onus of proving the offence beyond reasonable doubt”.26  In 
Singh v Nursing and Midwifery Board of Australia27 it was held that Palmer was 

 
25  (1998) 193 CLR 1. 
26  See Hargraves v The Queen (2011) 245 CLR 257 at [44] per French CJ, Gummow, Hayne, Crennan, 

Kiefel and Bell JJ, where the effect of the decision in Palmer is explained.  
27  [2015] VSC 576. 
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not relevant to proceedings before the Victorian Civil and Administrative Tribunal 
in which the Tribunal upheld allegations of professional misconduct.28   

In any event, the submission of counsel assisting the Panel complained of 
was made in the course of a series of submissions as to whether Witness L or the 
Magistrate should be believed in relation to this complaint.  It was but part of a 
carefully balanced commentary on the strength or otherwise of the totality of the 
conflicting evidence of Witness L and the Magistrate on this topic.  We agree with 
the submission.   

As will be seen, Witness L was mistaken in respect of some disputed 
peripheral matters, but that did not detract from her evidence on key issues.  

Witness J had the clear advantage of being able to refresh some of her 
memory from her contemporaneous notes and correspondence.  Her notes are not 
as detailed as her affidavits and oral evidence, but they do contain important detail, 
including as to the sexual nature of the remarks made by the Magistrate, as 
perceived by her.  As far as they go they are likely to be the most reliable account 
of the incident.  She was an independent witness who had no reason not to record 
the events accurately.  Indeed, she had been advised by the Principal Registrar to 
make notes of the event.  As far as they go they are likely to be a more accurate 
and reliable account than evidence given seven or eight years later.  However, as 
will be seen, one aspect of her evidence not covered by her notes cannot be relied 
on.  She too did her best to assist the Panel. 

The Magistrate had the difficultly of being asked to recall details of events 
which he had had no reason to recall over a period of seven or eight years.  
However, his evidence was rendered unreliable by virtue of factors mentioned in 
Part 3.1 of this Report, namely that he displayed a pattern of unintentionally 
inappropriate behaviour in situations where he had no desire to cause harm or 
embarrassment and which would distress him if he knew that he did.  In those 
circumstances it is not surprising that, when confronted with evidence of such facts 
he might genuinely believe that he had not engaged in the conduct because that is 
not what he would have done or have wanted to do.  

His tendency to reconstruct was manifest in relation to this complaint.  Not 
only was there the belated introduction of the trolley, but in his evidence of the 
events in the lift he repeatedly used the expression that he “would have” done or 
said something or would not have done or said something.  That is the language of 
reconstruction.  By contrast, the only matters of which he asserted absolute 
certainty were the key events relating to what he did or did not do or say in the lift, 
as well as his absolute denial of any of the similar events deposed to by Witness 
L.  Another factor undermining his reliability, if not his credibility, was his 
vehement denial of the most serious aspect of Witness L’s evidence.   

 
28  Ibid at [27]-[34] per McDonald J.  
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In the light of the foregoing general observations it is now necessary to 

address the various conflicts which emerged in relation to this complaint.  The first 
difference to be addressed is where each of the three witnesses entered the lift and 
who was in the lift when they did.  In the Panel’s view it is not necessary to resolve 
those differences.  They are understandable given the lapse of time and are merely 
peripheral to the more significant issue, also in dispute, as to where each of the 
participants was standing or facing in the lift when the Magistrate undoubtedly 
approached Witness L. 

As to that issue each of the participants gave conflicting evidence as to where 
they were all standing or facing, although all of them seem to have agreed that 
Witness L was standing near the right hand side of the lift when viewed from 
outside the lift and near the centre of that side.  It is not necessary to make any 
finding as to where each individual was standing at the relevant time.  The key 
issue agreed by both Witness L and the Magistrate was that they were facing 
towards each other when the Magistrate moved towards Witness L.  That 
necessarily involves rejecting the evidence of Witness J who maintained that the 
Magistrate approached Witness L from behind.  That would have made the 
manoeuvre of the Magistrate extremely difficult without some form of almost 
hugging Witness L as he did so.  In that respect the Panel is of the view that Witness 
J is mistaken.  It does not form part of her contemporaneous notes nor of her 
description of the event in her first affidavit.  It first appears in her second affidavit 
affirmed on 11 August 2021, and it was repeated in her oral evidence.   

As to whether or not the Magistrate touched Witness L, the Magistrate said 
that he did, but in a friendly gesture.  Witness J was “fairly confident” that he did, 
but that was in the context of her evidence that the Magistrate approached Witness 
L from behind.  Witness L was definite that the Magistrate did not touch her but 
that he came close to doing so as she moved away to one side to avoid him.  
Witness L, being the object of the approach, is more likely to be accurate and the 
Panel accepts her evidence that he did not touch her.   

As to what was said by Witness J and the Magistrate as this occurred, Witness 
J said in her notes that it was something like “See how hold [sic] my hands are”.29  
However, she added that the Magistrate was also making jokes and that the 
conversation contained sexual innuendo.  Witness L said that the Magistrate spoke 
of warming her or them up as he approached her breasts with open or cupped 
palms.  Whatever may have been said the Panel accepts that the conversation 
contained sexual overtones.   

The next issue is as to what happened and as to the conversation as the lift 
doors opened on level 3.  Witness L did not recall any of the conversation.  She 
said that she decided that she would get out with Witness J at level 3 in order to 
avoid being left alone in the lift with the Magistrate, and that she then left the lift 
at that level.  The Panel accepts that Witness J asked Witness L if she would like 

 
29  This would appear to be a typographical error for the word “cold”.   
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to get out with her and that Witness L then said something like “no, I need to go 
to level 5”.  She says that Witness L then stayed in the lift with the Magistrate and 
that the Magistrate responded to her question in the manner described in the notes.  
The Magistrate said that he was not in a position to dispute what Witness J said or 
that Witness L said “no, I need go to level 5”.  He did not remember saying “she 
wants to get off with me” and laughing, apart from speculating as to what he would 
have meant if he did say so.   

The Panel accepts that the conversation was as recorded by Witness J in the 
contemporaneous notes, including what Witness L said about staying in the lift to 
go to level 5.  That was what Witness J and the Magistrate both said, namely that 
she stayed in the lift and went to level 5.  It considers that Witness L was mistaken 
in saying that she got out at level 3 in order to avoid a continued journey with the 
Magistrate.  It will be recalled that she said that Witness J said to her as she got 
out of the lift that they would have to report the matter and that she did not want it 
to go any further.  It seems, however, she may have confused that event with the 
subsequent interview with Witness J on the following Monday and with the later 
discussion with Witness M when she took the same approach.  As the Panel has 
previously noted, Witness L had displayed a stoic attitude to previous events of a 
similar nature and was dedicated to completing her work.  It is not surprising 
therefore that she remained in the lift to complete her journey.  The fact that she 
may have stayed in the lift with the Magistrate does not diminish the effect of the 
conduct on her or its objective seriousness.   

The Panel accepts the evidence of Witness L that both before and after the 
lift incident the Magistrate made remarks of a sexually suggestive nature 
concerning breasts generally.  Her evidence about these events provides an obvious 
explanation as to why she downplayed the lift incident to her superiors at the time.  
While the Magistrate’s conduct in the lift came as a shock to Witness J, it came as 
no surprise to Witness L.  It also provides some context for his behaviour in the 
lift and supports the likelihood that the Magistrate intended his approach on that 
occasion to have a sexual connotation. 

In their respective accounts of the lift incident there were very few of the 
material facts on which Witness L and the Magistrate agreed.  Where there are 
differences the Panel accepts the evidence of Witness L with one exception.  Her 
version of the event is supported by the fact that Witness J said that Witness L 
looked uncomfortable and that the incident felt really off.  It is supported also by 
the fact that that same evening Witness L reported what had happened to Witness 
N and by Witness N’s observation that Witness L looked upset and worried and 
was quiet.  Those facts indicate that something out of the ordinary had happened 
that day.  It is supported by Witness J’s observation, recorded in her notes, that she 
was feeling a little uncomfortable about the incident.  Although Witness L’s and 
Witness J’s accounts of what the Magistrate said as he approached Witness L were 
not identical, they were remarkably consistent, and it is inherently unlikely that if 
Witness J was reconstructing she would have come up with words that are very 
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similar to what Witness L recalls.  It was not suggested that Witness J was being 
untruthful in that evidence.  Finally, both in her evidence and in her statement 
Witness J said that Witness L sought to avoid the Magistrate as a result of his 
behaviour before the lift incident.  The Magistrate accepted that there were 
instances where she did not get in a lift with him prior to the lift incident when she 
had a trolley with her, but he did not realise, to use his word, that she was avoiding 
him.  Witness L’s evidence was that she continued that practice after the lift 
incident as well.   

In summary, the Panel finds that an incident occurred in the staff lift at the 
Adelaide Magistrates Court building on Friday 18 July 2014.  Witness J, Witness 
L and the Magistrate were in the lift.  It was a cold day.  Witness L was embracing 
herself with her arms folded across her chest, as she was cold.  She was wearing a 
uniform with a three quarter length sleeve.  The Magistrate remarked that it was 
cold.  He then made remarks that had sexual innuendo behind them, including a 
remark to the effect of “let me warm you up”, or “you can warm me up”, and 
moved towards Witness L front on, with his hands in front of him, either with his 
palms up or in a cupped like way.  His hands came very close to, within an inch or 
so, of Witness L’s breasts, but he did not touch her.  It accepts Witness L’s 
evidence that he was looking at her breasts.   

As Witness J got out of the lift at level 3 she asked Witness L if she wanted 
to get out with her to which the Magistrate said, “No, she wants to get off with 
me”, emphasising the “me” and then laughing.  A comment that had sexual 
connotations behind it.  The incident, including both the conduct with the hands 
and remarks by the Magistrate, both in the lift and as Witness J was getting out, 
was a short incident, but it made Witness L and Witness J uncomfortable and they 
both interpreted it as having sexual connotations.  The Panel finds that the 
Magistrate intentionally engaged in conduct of a sexual nature towards Witness L.  
In any event, regardless of whatever the Magistrate may have said that his 
subjective intent was, the conduct was seriously inappropriate, unprofessional, 
unbecoming and amounted to sexual harassment.  

3.6.8 Application to Reopen Inquiry 
After the conclusion of the hearings the Panel received an application dated 

27 September 2022 from the Magistrate to reopen the inquiry.   

The application was said to be consequent upon an observation made by the 
Chair during submissions as to the contemporaneity of Witness J’s notes of 18 and 
22 July 2014.   

Although it is implicit in the reasons of the Panel when discussing complaint 
8 that the Panel does not regard the issue of whether the notes made by Witness J 
on 18 July 2014 were actually created on a date subsequent to 18 July 2014 as 
crucial to the credibility of any witness, we now make those reasons explicit.   
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The letter requesting the reopening of the inquiry dated 27 September 2022 

was expressed in the following terms: 

Following intimations by the panel in relation to submissions as to the contemporaneity of 
the ‘‘[Witness J] notes” (see for example T719 L10) we are instructed to request that the 
Panel exercise the power it has, akin to that contained in s10(a) of the Royal Commissions 
Act 1917, and prosecute an inquiry to determine the dates upon which exhibits [..]1 and 
[..]2 to the affidavit of [Witness J] sworn 11 August 2021 were created and, if relevant, 
modified. Such an enquiry may include an examination of the metadata relating to the 
documents. 

We respectfully submit that the inquiry is required to properly determine the facts relating 
to complaint 8. The sexualization of the lift incident by [Witness J] and [Witness L], in two 
completely different ways, has the potential to affect the Panel’s impression of Mr 
Milazzo’s behaviour that is contrary to his own evidence and the character evidence of his 
co-workers. It has the potential to affect his credit and therefore is of clear relevance and 
significance. 

Magistrate Milazzo argues that the inquiry is warranted first, because it is clear on the face 
of the two exhibits, that the first part of [..] 1 could not have been completed in its present 
form and secondly, because, had the notes been available in 2014, the matter could not 
logically have been resolved in the manner it was (i.e., filed away, not brought to Mr 
Milazzo’s attention and not actioned further by the CAA). 

[..]2 states at p1.7, ‘At the time I did not know the name of the cleaner. When I saw her 
next on Level 3 Adelaide Magistrates Court on 22 July 2014, I asked […]...’ 
Notwithstanding this, [..]1 mentions ‘[Witness L]” on two separate occasions and at the 
end of the first paragraph, explains the future event: (I didn’t know the name of the cleaner 
and have since asked […] who told me her name is [Witness L].) 

Further, [..]2 suggests that [..]1 was still under construction at the time [..] 2 was created 
on 13 May 2021. The version of the notes of 18 July 2014 in [..]2 omits the last two lines 
of the same section of [..]1. [..]2 continues with: ‘This was said as I was exiting the lift. 
The lift doors then closed.’ The next paragraph then starts with a sentence that forms the 
last part of the final sentence in the section. The document appears to have been altered 
from the copy incorporated in [..]2. 

It is also noteworthy that the handwritten notes of 22 July 2014 (see below) suggest that 
[Witness M] was contacted on that day and not on the 18th. There are further incongruities 
contained in the evidence which bear on the authenticity of the notes which we would rely 
on should the Panel require further submissions / evidence in support of our application. 

In relation to the second matter, we attach an indexed bundle of documents comprising in 
the main, the CAA Subpoenaed Documents provided to us by the Panel on 14 November 
2021. Ignoring the “No date provided” copy of [..]1 included in the documents, the only 
note of [Witness J] is the handwritten note of 22 July 2014 (see p. 1 of indexed bundle 
attached) 

The handwritten note is transcribed for convenience (see p. 2) and the notes of [Witness 
L’s] report are recorded down the right-hand side of the page. They omit any reference to: 
Milazzo often treated her in that way; she had raised it with him on one occasion; another 
cleaner had observed [MM’s] behaviour; the other cleaner had gone up to level 5 ... and 
decided to leave; and she had told her husband about other incidents. 
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[Witness M] categorises the information she has received as “Lower end of scale” (see p.3). 
This characterisation is not consistent with the behaviour recorded in [..]1, suggesting that 
it is unlikely that the document existed then. At the very least the information contained in 
[..] 1 is unlikely to have resulted in such characterisation by [Witness M]. It is unlikely in 
the extreme that [Witness J] would have failed to advise [Witness M] of the full extent of 
the issue as known to her at the time and yet “Lower end of scale” remains the 
characterisation. No more serious allegations seem to have arisen as a result of [Witness 
M’s] meeting with [Witness L]. See email [Witness M] to Bolton Friday, August 1, 2014 
6:12 PM (seep. 5). 

It seems [Witness L] reported the matter to her employer (see p.7 & 8). Again, there is no 
suggestion of any of the matters omitted from [..]1 as set out in the above. 

The matter is concluded with [Witness J’s] report to the Chief Magistrate (CM) on 29 
August 2014 (see p.14). By this time it can be assumed that [Witness J] has seen the way 
the matter was reported by [Witness L] to her employer, … It is inexplicable that [Witness 
L] had earlier reported the matters now contained in [..]1 and [Witness J] provided no report 
of those matters to Ms Bolton or anyone else involved in the process prior to the closure of 
the matter. In short, the narrative contained in the contemporaneous documents in 2014, is 
not suggestive of the existence of the note [..]1 at that time. 

It is only after the sms communications between Mr Milazzo and the CM on 7 May 2021 
(see p.20), that the CM reports the lift incident. The letter from CM to JCC dated 13 May 
refers to ‘contemporaneous notes’ of [Witness J] for the first time in any CAA 
communication (see p. 21). 

Based on the above summary, we submit it is not unreasonable to suspect that the document 
[..]1 was created at about the same time as [..]2 ( i.e 11 May 2021). This then casts 
considerable doubt on the reliability of [..] 1 as a contemporaneous record. 

It is submitted that the Panel is greatly disadvantaged if it cannot be satisfied of the 
authenticity of the document. And, if the document should prove, following further 
investigation, to be a more recent invention, then other inferences would be open to the 
Panel as to the reliability and/or credit of both [Witness J] and [Witness L]. 

Thank you for your consideration of the above. 

Incidentally, most of the documents referred to in the letter of 27 September 
2022 had been available to the Magistrate since they were subpoenaed by his 
solicitors in 2021.  No attempt was made to introduce those documents in evidence 
or to put them to Witness J.   

The Panel, by letter, refused to accede to that request following which a 
further letter dated 5 October 2022 was sent, requesting the following: 

… 

We are instructed to press our application and if the panel remains unprepared to conduct 
the inquiry sought, we request that we be heard on it. 

If the documents [..]1 and [..]2 were created at the same time, it would follow that [Witness 
J] has created a false document to advance a case against a Judicial Officer. Having regard 
to the further matters set out in our letter, it may lead to a reasonable inference that she has 
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conspired with [Witness L] for the same purpose. [Witness L’s] conflicting evidence and 
unsubstantiated recent claims are consistent with this. These matters should not be ignored. 
We contend they are serious enough to warrant the inquiry. 

Complaint 8 is many years old. We submit that the usual principles of case flow 
management have no application to the present inquiry. There are 3 different versions of 
the very old incident and no forensic material before the tribunal relating to it. However, 
objective forensic material is likely to be available by means of the inquiry we seek. Given 
the gravity of the matters referred to above, it would, we respectfully submit, be a serious 
omission to ignore the existence of the material. 

With respect to the panel, we say the panel cannot properly conclude that an analysis of the 
meta data would not call into question the credit of [Witness J], without first conducting 
the inquiry. 

It simply cannot say what the results of the analysis will be. And if the analysis raises a 
serious question for [Witness J] to answer, we submit that it should not be ignored. 

If the document is a false document, it should not be relied upon because of a failure to 
cross examine [Witness J]. We respectfully request the panel to reconsider its position. 

The Panel notes that in this letter for the first time the suggestion was made 
that it is reasonably possible to draw an inference that Witness J and Witness L 
conspired with each other to create a false document to advance a case against the 
judicial officer.  This was never put to either witness during cross-examination.   

The Panel notes that although Witness J was cross-examined to the effect that 
the notes she claimed to have created on 18 July 2014 may have been compiled 
later, no suggestion was put to her in cross-examination, or any other witness for 
that matter, that her notes were made after July 2014.   

Witness J never purported to be certain as to the exact date when the 
combined document comprising […]1 was created.  

The extent to which Witness J was cross-examined is as follows:  

MS POWELL: Yes. Now, can – I just want to understand something about your 
affidavit of the 11th of August. If you go to paragraph 19, you 
commence that paragraph with “Afterwards” you had a conversation 
with [Witness M]. Might that have been – when you say “afterwards”, 
do you mean the same day, or it might have been – by “afterwards”, 
you might have meant within a number of days? 

[Witness J]: No, I think it would have been some – I’m confident it was the same 
day. 

MS POWELL: Yes. Can I just - - - 

[Witness J]: And from memory – yes. 

MS POWELL: Can I just put this to you, because it might help: you’ve recorded at 
paragraph 20: Later that day, I made notes on my computer of what I 
witnessed during the incident. Is that right? 
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[Witness J]: Yes. 

MS POWELL: Now, if you go to the notes, [...]1, would you agree with me that you 
couldn’t have made the notes of what happened on the 22nd on the 
18th? 

[Witness J]: No, no, no, no; no. 

MS POWELL: No. 

[Witness J]: Well, they’re two separate lots of notes; yes. 

MS POWELL: Might these notes in fact have been made by you on the same day, that 
is, some time on the 22nd? 

[Witness J]: No. 

MS POWELL: Why do you say that? 

[Witness J]: Because I – I made the notes about the incident first, and then spoke to 
[Witness L] on another day. The only reason that I – there was such a 
delay was, as you pointed out, there was a weekend in-between, but also 
presumably I – well, no, not presumably. I was waiting for an 
opportunity to see [Witness L]. She was a cleaner, a contractor. I – I see 
many, you know, different cleaners around the building. I needed to 
wait until she came to level 3 so I could have a conversation with her, 
and the first opportunity was the 22nd. I did not wait until the 22nd to 
make the notes of the incident in the lift. 

MS POWELL: And were these made on your computer? 

[Witness J]: Yes. 

MS POWELL: And so you just added it onto the document, are you saying, on the 
22nd? 

[Witness J]: Well, actually, I – I don’t know. I’d need to have a look. I’m not sure 
that I combined it or whether I had two separate documents and I just 
combined them for the purpose of this affidavit; I don’t know. 

MS POWELL: All right. But one thing is certain, is it not, from your recollection and 
by reference to your notes, you didn’t talk to [Witness L] about this 
until Tuesday of the week after it happened on the Friday; is that right? 

[Witness J]: Yes; yes. 

In cross-examination the Magistrate was asked about […]1.  His evidence 
was: 

MR BESANKO: Now, [Witness J] says that these are her notes of her recollection of the 
incident in the lift and a conversation she had with [Witness L] on 22 
July 2014? 

MR MILAZZO: That’s what she says. 
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MR BESANKO: And her evidence is, as I understand it, that she created the notes of the 

incident, In Lift With Cleaner section of the document, the same day 
the incident occurred; namely, 18 July 2014? 

MR MILAZZO: Yes. That’s what she says. 

MR POWELL: Well, may I say I don’t know that that’s exactly perfectly clear from all 
of the information that can be gleaned; namely, that the notes were 
created on 18 July. I think there’s an interpretation that they weren’t 
created; that is, the entirety of the note on the 21st until - - - 

MS KELLY: Well, so what’s your objection? 

MR POWELL:  - - - 22 July. It’s not fair to put to the witness that they were created on 
the 18th when they may have been created several days later; that is, on 
the 22nd. 

MS KELLY: Well, that wasn’t - - - 

MR BESANKO: I’m happy to frame the question differently. 

MS KELLY: Yes. 

MR MILAZZO: The question was fine. He said [Witness J] said she created them on the 
18th. 

MS KELLY: She did, yes. 

MR BESANKO: And I was drawing a distinction between the portions of the document 
- - - 

MS KELLY: Yes. 

MR BESANKO: - - - because that’s what I understood her evidence. 

MS KELLY: I will allow the question. 

MR BESANKO: But I will change - - - 

MS KELLY: I think [Witness J] was very clear they were created on the 18th, 
Mr Powell. I allow the question. 

MR BESANKO: Can you think of a reason why [Witness J] would have created a note 
on 18 July 2014 where she records you as having said: 

See how cold my hands are? 

Placed your hands in the vicinity of [Witness L’s] breasts and engaged 
in sexual innuendo if that did not happen on that day? 

MR POWELL: Well, I object to that. Mr Milazzo can’t possibly know what was in 
[Witness J’s] mind and why she thought to create the note and is not in 
a position to comment on that. 
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MS KELLY: He has commented on just about everything else. So I will allow the 

question. 

MR POWELL: Thank you. 

MR BESANKO: Can you think of a reason - - - 

MR MILAZZO: Can I think of a reason? 

MR BESANKO: - - - why [Witness J] would have created that note on that day setting 
out that those things happened if they didn’t, in fact, happen? 

MR MILAZZO: No, I can’t. That’s why I don’t think the note was created on that day. 

MR BESANKO: You think it was created later, do you? 

MR MILAZZO: I do. I’m not saying that [Witness J] is being deliberately untruthful 
when she says she now believes it was but, no, I don’t think it was.  

MR BESANKO: Well, I take it if – I withdraw that. 

MR MILAZZO: Well, I know it to be inaccurate. So I don’t think she did it on the day 
and the last sentence in the first part of the note doesn’t suggest to me 
it was done on the day: 

I was feeling uncomfortable about the incident later that afternoon, I 
called [Witness M] for advice. 

She wasn’t cross-examined about this stuff. So I don’t know. But, no, I 
don’t think she did on the day. 

MR BESANKO: Well, assume she did it on 22 July? 

MR MILAZZO: On the Saturday? 

MR BESANKO: She’s a - - - 

MR MILAZZO: I think it was created when her memory of the incident was unclear - - 
- 

MR BESANKO: Well, the 22nd isn’t a Saturday, is it? The 18th was a Friday. 

MR MILAZZO: - - - because her recording of the incident is wrong. 

MR BESANKO: Right. So just to be clear: you dispute her account as given under the 
heading, Notes Of Incident In Lift With Cleaner? 

MR MILAZZO: I do. That’s my explanation for it being inaccurate. But, in answer to 
your question, if she did it on the 18th, it would have been accurate but 
I know it’s not accurate. So that’s my response. 
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Later, he was asked again whether he would defer to Witness J’s notes of 

what happened and his answer was: 

Look, even if something happened yesterday, all you can remember is your own 
perceptions and they’re inevitably incomplete so it’s an impossible question to answer but 
I have a clear recollection of enough to know what I did, what I intended to do, why I was 
doing it. 

Finally, the Magistrate was cross-examined about what Witness L had told 
Witness J in July 2014.  His evidence was: 

MR BESANKO: Is it the case that, in your view, [Witness L] was mistaken or lying when 
she told [Witness J] this in July of 2014. 

MR MILAZZO: Yes. It is. 

MR BESANKO: Well, I suppose the other possibility is that [Witness J] has either 
mistakenly transcribed what [Witness L] told her or made the note up. 

MR MILAZZO: That’s a possibility. 

MR BESANKO: Aren’t each of those possibilities inherently unlikely? 

MR MILAZZO: Not to my mind. 

In our reasons earlier the Panel has found that Witness M was told about the 
allegations of Witness L including, in particular, the allegation of prior similar 
incidents no later than 25 July 2014.  In making that finding the Panel referred to 
Exhibit A7, the notes made by Witness M of agenda items in preparation for a 
meeting with the then Chief Magistrate which was held on 25 July 2014.  The note 
Exhibit A7 made by Witness M makes that clear.   

For this reason, even accepting that the Magistrate’s submission that Witness 
J’s notes purportedly made on 18 July 2014 were in fact created in part or in whole 
subsequent to 18 July 2014, the Panel has accepted that by no later than 25 July 
2014, the substance of the allegations made by Witness L in her evidence before 
the Panel including, in particular, the allegation of prior incidents had been 
reported to both Witness J and Witness M.  The suggestion of a conspiracy between 
the two witnesses, Witness J and Witness L, which arose for the first time at the 
conclusion of the hearings, apparently in response to a remark made by the Chair 
during submissions, is a very serious allegation to make.   

Even if it is accepted that Witness J made some edit to her notes after 18 July 
2014, it cannot affect her credibility as to the substantive allegations of Witness L 
reported to Witness M on 25 July 2014.   

The Magistrate’s further submission that if the substance of the allegations 
now made by Witness L had been reported in the manner contended for in the 
evidence of Witness J and Witness L, then logically the matter could not have been 
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resolved in the way the Courts Administration Authority ultimately determined to 
deal with the matter, that is, to do nothing, cannot be accepted. 

In the first place the evidence of Witness M when asked about the note she 
created on 25 July 2014 as to the seriousness of the matter reported said: 

Again, I do not – it’s eight years ago that I wrote this. I do not have a specific recollection. 
My assumption is that, having regard to the whole gamut of potential allegations of sexual 
harassment, my assessment was that this was at the lower end of the scale of that gamut. 
However, from an OH&M perspective, I did not consider that what had been reported to 
me was something that could be ignored and that there was an obligation to do something. 

It is also plainly evident from all of the evidence which the Panel has heard 
and accepted that the incident in the lift was reported to the employer of Witness 
L and that there was discussion between Witness L and at least Witness J and 
possibly Witness M about the matter in July 2014.  It is not for this Panel to criticise 
the actions or inaction of the Courts Administration Authority at that time, 
particularly in light of the uncontested evidence that at that time Witness L was 
adamant that she did not wish to make a formal complaint.   

It is for these reasons that the Panel is satisfied that it is not necessary to 
resolve the issue of the date of creation of Witness J’s notes on 18 July 2014 any 
further, given that the Panel is satisfied that the notes were made at the latest by 25 
July 2014.  In light of that finding, the Panel does not consider the exact date of 
creation is crucial to the resolution of the credibility of any witness.   
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Postscript 

For the sake of completeness the Panel records the following events which 
began on 18 October 2022, 24 hours prior to the scheduled publication of the 
Panel’s findings of fact and reasons.   

On Tuesday, 18 October 2022 the Panel received a copy of an email from the 
Magistrate’s solicitors to counsel assisting which was sent at 9.34am on 18 
October 2022.   

That email made the following request:  

I have been asked to request a copy of the email sent from Chief Magistrate Hribal to the 
Judicial Conduct Commissioner which attached the Chief Magistrate’s letter to the JCC 
dated 13 May 2021 which first reports “an historic incident involving Magistrate Milazzo 
from 18 July 2014” and also attaches [Witness J’s] chronology and contemporaneous 
notes.” 

Following that request, the Panel read the following correspondence 
ultimately at the request of both counsel assisting and the Magistrate’s solicitors: 

• Email from counsel assisting to the Magistrate’s solicitors dated 18 
October 2022 at 4.53pm (setting out the application to reopen and a 
submission). 

• Email from counsel assisting to the Magistrate’s solicitors dated 18 
October 2022 at 5.00pm (attached to that email was a copy of an email 
from Ms Ly to the Magistrate’s solicitors dated 4 November 2021 at 
3.32pm). 

• Email from counsel assisting to the Panel dated 19 October 2022 at 
3.19pm (enclosing a letter from the Magistrate’s solicitors to counsel 
assisting dated 19 October 2022 at 3.15pm).  

• Email from counsel assisting to the Panel dated 19 October 2022 at 
6.14pm (enclosing a letter from the Magistrate’s solicitors to counsel 
assisting which counsel assisting received 54 minutes before 6.14pm).   

• Email from counsel assisting to the Panel dated 19 October 2022 at 
6.16pm (email chain including from Magistrate’s solicitors to counsel 
assisting at 6.06pm and email from counsel assisting to the Magistrate’s 
solicitors at 5.37pm).  

The Panel then held an urgent meeting at 7.00pm on 19 October 2022 in 
which we resolved to reject the submission of counsel assisting to receive 
electronic versions of […]1 and […]2 into evidence and noting the further 
submissions consequential upon that application from the Magistrate’s solicitors 
in the correspondence referred to above.   
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The purpose of this postscript is to make it clear that the findings made by 

the Panel have been made without reference to any of the material which emanated 
from counsel assisting and the Magistrate’s solicitors set out above in this 
postscript.   

At the meeting at 7.00pm the Panel resolved to publish its findings of fact 
without any variation consequent on the receipt of that material.   

The Panel stands by its finding in Part 3.6 that even if Witness J was mistaken 
in her evidence as to the date she made the notes, they must have been made by no 
later than 25 July 2014.   

The Panel confirms that in reaching its conclusion on the facts it has had 
reference only to the transcript of evidence, exhibits and written and oral 
submissions made by counsel assisting, the Magistrate’s solicitors and Witness C’s 
solicitors.  
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3.7 Professor Robyn Young 
3.7.1 The Evidence  

Professor Robyn Louise Young was called to give evidence in this inquiry 
concerning her opinion that the Magistrate has autism spectrum disorder (‘ASD’) 
and how this disorder may be relevant to explain the conduct alleged against him.   

Professor Young is an academic, now head of the School of Psychology at 
Flinders University and a recognised expert in the diagnosis and treatment of 
persons with ASD.  There was no challenge to the Professor’s qualifications.   

At the request of the Magistrate’s lawyers, Professor Young interviewed 
Magistrate Milazzo on 24 August 2021.  In her report dated 30 August 2021 she 
expressed the opinion that the Magistrate has ASD based on clinical assessment 
and against clinical criteria set out in the Diagnostic and Statistical Manual for 
Mental Disorders, 5th Edition.  She reiterated this in the testimony she gave in her 
appearance before the Panel on 15 September 2022: 

MR BESANKO: Now, in your first report, the one dated 30 August 2021, you diagnosed 
Mr Milazzo as suffering from autism spectrum disorder, or ASD, and 
as I understood your evidence from earlier today, you maintain that 
diagnosis having heard Magistrate Milazzo give evidence on Tuesday. 

DR YOUNG: Yes, I do. 

MR BESANKO: And to be clear, you diagnose him as suffering from ASD. You haven’t 
expressed the opinion that he exhibits symptoms that are consistent with 
ASD. 

DR YOUNG: No, I diagnosed him with autism, and I just – if I may, I’ve never used 
the word “suffering” from autism. He has autism spectrum disorder. 

The panel does not dispute this diagnosis  

In a subsequent report dated 9 September 2021, and in response to a specific 
question as to whether that diagnosis would compromise the Magistrate’s 
functions as a judicial officer, Professor Young expressed the opinion that:  

I am of the opinion that having autism would not compromise Mr Milazzo’s ability to 
function as a Judicial Officer. This opinion is validated by the fact that Mr Milazzo has 
been able to fulfill his duties for decades without accommodations or assistance. It is his 
behaviour in social settings that has led to the complaints now before him.30 

She again reiterated this in the testimony she gave in her appearance before 
the Panel on 15 September 2022, which is line with the evidence provided by 
Witnesses CW2, CW3, CW4, CW5 and CW6: 

 
30  Report of Professor Robyn Young dated 9 September 2021 at 1. 
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MR BESANKO: You have expressed the view in this report that having autism would 

not compromise Mr Milazzo’s ability to function as a judicial officer.  

DR YOUNG: Correct. 

MR BESANKO: And I think you gave evidence this morning – indeed, after the break 
this morning – that you continue to adhere to that view. 

DR YOUNG: Yes. 

It was apparent that at the date of both the first and second reports in August 
and September 2021 the Professor had not been apprised of the specific allegations 
against the Magistrate, a fact which the Professor readily acknowledged in cross-
examination at the hearing.   

In a further report dated 5 September 2022, again in response to specific 
requests, the Professor addressed various aspects of the Magistrate’s conduct 
observed by some of the witnesses in this inquiry and some of the character 
witnesses on behalf of the Magistrate. 

In that third report Professor Young also addressed specific aspects of 
allegations made in the statements of Witnesses A, B, C, D, E, F, H, I, J, K, L and 
M as well as aspects of the character references of Witnesses CW1, CW2, CW3, 
CW4, CW5 and CW6.  

In oral evidence at the hearing Professor Young adhered to the views that she 
had expressed in all three reports tendered at the inquiry.   

A fair summary of the Professor’s opinion is gleaned from the remarks in her 
last report of 5 September 2022: 

… However, to summarise, Magistrate Milazzo is a man with autism spectrum disorder 
(ASD) who appears to be trying to fit in within the context of the legal profession. It is 
possible, that because of his status, junior staff were not prepared to question him or 
comment on behaviour they considered inappropriate. For example, [Witness J] (11 August 
2022; Item 3 paragraph 25-26) states [Witness L] was, “not prepared to take on a 
Magistrate”, and she , “could not win against a Magistrate”. In addition, senior staff either 
turned a blind eye to it, ostracised him or avoided him. It is unfortunate that in his role as a 
judge, his peers have either accepted him because he was a generous warm-hearted man 
who went out of his way to help people, or if they did perceive his behaviour to be 
inappropriate and/or creepy, rather than speak to him about it, they chose to ostracise him 
and avoid inviting him to social events. Further, senior staff simply advised junior staff to 
avoid him. It is my opinion that if the inappropriateness of his behaviour had been explained 
to him explicitly, and the impact his behaviour had on other people clarified, then 
Magistrate Milazzo would have been able to modify his behaviour. When the 
inappropriateness of his behaviour has been brought to his attention, he has been mortified. 
Those who know him well, believe that Magistrate Milazzo does “not like to offend” and 
if he “had offended anyone he would take it very seriously” (see Book 2, Item 1 [Witness 
CW1], paragraph 23-24.31 

 
31  Report of Professor Robyn Young dated 5 September 2022 at 2. 
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Professor Young also adhered to the views which she had expressed in her 

third report dated 5 September 2022 in which she expressed the view that most, if 
not all, of the allegations against the Magistrate could be understood in the context 
of his ASD.  In her oral evidence Professor Young reiterated this: 

MR BESANKO: Could I ask you to, please, turn over to page 23 of your first report. On 
page 23 you have said, as I read it, in answer to question 1 that you were 
of the belief that much of his behaviour – I’m sorry, much of his 
inappropriate behaviour could be understood better within the context 
of an understanding of autism. 

DR YOUNG: Yes. 

MR BESANKO: When you say “his inappropriate behaviour” in answer to question 1 are 
you speaking generally or are you referring to the behaviour you 
identified in the letter from the Attorney-General that was enclosed with 
the letter of instructions? 

DR YOUNG: Yes. Both. 

The Panel accepts that this is consistent with previously noted abundance of 
evidence of the Magistrate displaying a pattern of unintentionally inappropriate 
behaviour in situations where he had no desire to cause harm or embarrassment 
and where, had he become conscious of doing so, he would have wished to 
apologise. 

In her third report Professor Young expressed the view that it is apparent that 
Magistrate Milazzo will often comment on matters or make observations that 
interest him even if they are socially inappropriate.  In this context she used as an 
example one of the allegations made by Witness L: 

It is possible that once he becomes more familiar with a person, he mistakes the nature of 
the relationship (see criterion A3) and may make a socially inappropriate observations such 
as, for example, the perkiness of someone’s breasts. This relates specifically to A3 criteria 
indicating that people with autism have, “difficulties adjusting behaviour to suit various 
social contexts”.32 

Professor Young’s opinion here stands somewhat in contrast to other 
observations made by her about the Magistrate’s insight into the appropriateness 
of his behaviour and his inability to put himself in the shoes of others and 
appreciate how they might think and feel.  For example, in her first report she made 
the following observation: 

… He did not like having to meet the expectations of people for whom he worked who had 
their own agendas and he didn’t like trying to accommodate them. He noted that he did not 
mix well with other barristers. He noted that he would upset them with “strange 
behaviours”. He noted that during interactions with his co-workers he would say something 
inappropriate that seemed to sabotage the interaction. He would try and engage in the banter 
and feel as though he was joining in; yet his comment might have taken things too far, or 

 
32  Report of Professor Robyn Young dated 5 September 2022 at 20. 
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have been inappropriate and offensive without intent. Mr Milazzo seemed intolerant of 
political correctness. He said that he did things which he deemed as harmless yet had 
offended. What was intriguing for me during this interaction is that despite Mr Milazzo 
often learning that he had done something that was perceived as inappropriate, his inability 
to appreciate this at the time, even after this having been explained to him. Thus there 
remains a degree of naivety that is in stark contrast to what one might think he should 
understand based on his intellect and position as well as an appreciation of his current 
charges.33 

In cross-examination she was specifically asked about this topic of his insight 
into the appropriateness of his behaviour as well as the likelihood of Mr Milazzo 
continuing to say inappropriate things in social and work settings.  Her answers 
were: 

MR BESANKO: On page 11 of your report, so we’ll just turn over the page, you have 
said that you found it intriguing, that despite often Mr Milazzo learning 
that he’d done something that was perceived as inappropriate, he did 
not have the ability to appreciate this at the time. 

DR YOUNG: Yes. 

… 

MR BESANKO: Is it your opinion that Mr Milazzo is going to continue to say 
inappropriate things by reason of his ASD? 

DR YOUNG: Yes.  

MR BESANKO: He will continue to say inappropriate in his interactions with people in 
a social setting? 

DR YOUNG: It is possible; if he’s not educated, yes. 

MR BESANKO: And will he say inappropriate things in the future in his interactions 
with people in a work setting? 

DR YOUNG: It is possible. 

MR BESANKO: And is this because of the naivety you’ve referred to on page 11 of your 
first report? 

DR YOUNG: Yes, it is. 

MR BESANKO: You might recall that Mr Milazzo himself thought that there was a 
possibility that he might say inappropriate things in the future and that 
was just about the last thing he said in his evidence on Tuesday. 

DR YOUNG: Right. 

MR BESANKO: Do you recall that? 

 
33  Report of Professor Robyn Young dated 30 August 2021 at 11. 
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DR YOUNG: I’ve forgotten that, but now you remind me, I – I vaguely have a vague 

recollection. 

MR BESANKO: Well, I wanted to ask you whether this acknowledgement at the end of 
his evidence demonstrated a degree of insight into the appropriateness 
of his behaviour that is inconsistent with a naivety that you describe on 
page 11 of your report? 

DR YOUNG: No, it’s not. He’s been educated through this process that he’s made 
mistakes. I guess he didn’t know he was making mistakes at the time 
and therefore he may make mistakes in the future and I guess that’s a 
possibility. The insight has been taught to him. He’s not unable to be 
educated and he’s been educated now that some of his behaviour has 
been perceived as inappropriate. 

Later Professor Young clarified that by her statement that the Magistrate can 
make mistakes and behave in an inappropriate manner that may be misinterpreted 
by others, she was not meaning to convey that objectively inappropriate conduct 
thereby became acceptable because of ASD.  Her answer to that question was: 

MR BESANKO: At the top of page 24 in answer to the question identified by (i) you’ve 
said in the last sentence of your answer that: 

Mr Milazzo can make mistakes and behave in an inappropriate manner 
that may be misinterpreted by others. 

DR YOUNG: Yes. 

MR BESANKO: And by that do you mean that Mr Milazzo’s subjective intentions might 
be misunderstood by others? 

DR YOUNG: Yes. 

MR BESANKO: You are not there suggesting that objectively inappropriate conduct 
becomes acceptable because of Mr Milazzo’s ASD. 

DR YOUNG: No. I say to my clients regularly it’s an explanation. It’s not an excuse. 
And I also say to them, “If you make the same mistake twice then it’s 
not okay.” 

Having expressed this, Professor Young acknowledged that people with ASD 
understand right from wrong and are as capable as anyone of choosing to engage 
in behaviour that they know is wrong:   

MR BESANKO: Just to be clear, people with autism know right from wrong? 

DR YOUNG: Yes. 

MR BESANKO: And they are capable of choosing to engage in behaviour that they know 
is wrong when they engage in it? 

DR YOUNG: Yes. 
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MR BESANKO: Similarly, they are capable of choosing to engage in behaviour that they 

know is inappropriate when they engage in it. 

DR YOUNG: Yes. 

MR BESANKO: So it could be that Mr Milazzo knew he was acting in an objectively 
inappropriate way when he spoke to [Witness L], assuming he did speak 
to her, about her breasts? 

DR YOUNG: Yes. 

MR BESANKO: And is it the case that you can’t say for sure what his intention was when 
he was engaging in that alleged conduct? 

DR YOUNG: No, I can’t. 

Similarly, she confirmed that they are capable of choosing to engage in 
behaviour which they know is inappropriate when they engage in it, including that 
of a sexual nature: 

MR POWELL: Yes. I think it is the case that persons with ASD are capable, are they 
not, of committing acts and making statements that are knowingly and 
deliberately ones that are sexually suggestive or sexually offensive. 

DR YOUNG: Yes, they are. 

MR POWELL: In other words, they’re not in a special category of immunity. 

DR YOUNG: No. 

MR POWELL: And in that regard, they’re no different than anyone else in the 
community. 

DR YOUNG: Correct. 

Professor Young adhered to her view that most of the allegations were 
explicable on the basis and in the context of the diagnosis of autism spectrum 
disorder.  In her view, putting it all together, “it just makes more sense to me that 
this is an autistic man who has misunderstood the nature of some of the 
relationships and that was not his intent”. 

However, in cross-examination, she acknowledged that it is possible that 
some of his behaviour may not have been attributable to his condition of ASD: 

MR BESANKO: But, of course, on other occasions it may not be due to his autism. 

DR YOUNG: Possible. 

MR BESANKO: And you can’t say one way or the other whether a particular instance of 
objectively inappropriate behaviour by Mr Milazzo was due to, as in, 
caused by Mr Milazzo’s ASD. 

DR YOUNG: No, I can’t. 
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MR BESANKO: That the most you can do is say that a particular instance of 

inappropriate behaviour is consistent with his ASD, agreed? 

DR YOUNG: Agreed. 

This point was reiterated in further oral evidence by Professor Young: 

MR BESANKO: Right. And just so I am clear I take it from what you’ve said that when 
you were taken to each of the passages of evidence by Mr Powell this 
morning, that is, the passages of Mr Milazzo’s evidence about each of 
the eight matters that have been referred to the panel for inquiry report 
– the effect of your evidence is that that conduct, if it’s found to be the 
conduct that was engaged in by the panel, is consistent with a – a 
diagnosis of ASD. 

DR YOUNG: Yes. 

MR BESANKO: You’re not saying anything more than the conduct is consistent with 
ASD. 

DR YOUNG: No. 

MR BESANKO: Another explanation is that Magistrate Milazzo intended to behave in a 
sexually inappropriate way. 

DR YOUNG: Yes. 

MR BESANKO: And that explanation is equally possible. 

DR YOUNG: Not in my opinion it’s not equally possible. But it is possible. 

Which the Panel notes she clarified in further testimony: 

MR POWELL: Dr Young, it was raised with you that your opinion – at least in part – 
was this. That Mr Milazzo’s conduct was consistent with your diagnosis 
of autism spectrum disorder. Do you recall that was raised with you - - 
- 

DR YOUNG: Yes. 

MR POWELL: - - - a short time ago? 

DR YOUNG: Yes, I do. 

MR POWELL: And do you recall then that this was put to you. That there’s another 
explanation equally open and that is that he intended to act in an 
inappropriate way. Do you recall that that - - - 

DR YOUNG: I do. 

MR POWELL: - - - was raised with you? And do you recall that you responded in this 
– or approximately this way: In my opinion that’s not equally possible 
that he intended to act in an inappropriate way. Do you recall that 
response? 
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DR YOUNG: That’s my – I do. I do. 

MR POWELL: What did you mean by that? 

DR YOUNG: To me this – these explanations are more understandable within the 
context of autism than they are in other – it doesn’t – to me, some of it 
doesn’t make sense that someone would go to grope someone’s breasts 
in a lift with someone present. So when I read it – and if you read this 
within the context of autism it makes sense to me that there was no 
intent. And not only that. I made these initial assumptions or comments 
about his behaviour before reading the affidavits of everyone else and 
one thing we do know about people’s personality is it’s stable across 
time and this behaviour is inconsistent with what other people are 
saying. People can imagine him getting on someone’s lap because he’s 
a fun, sort of, guy and they do know that he sometimes did things that 
were inappropriate. So reading all of that and putting it all together it 
just makes more sense to me that this is an autistic man who has 
misunderstood the nature of some of the relationships and that was not 
his intent. 

Professor Young indicated that individuals with ASD can learn appropriate 
social skills through education: 

II. Whether, having regard to my diagnosis, there is any potential to learn appropriate 
social skills to reduce the impact of the usual social problems associated with these 
difficulties and in what ways? 

I often equate the learning of social skills for an autistic person to the learning of a second 
language; one can be taught a second language but the older one is the more difficulty they 
will have. Mr Milazzo has autism, and he has had limited intervention. Further, he has had 
very limited feedback about the inappropriateness of some of his behaviour. It is perhaps 
unfortunate that given his role, people may have accommodated his behaviour rather than 
informing him. so that he may learn from his mistakes. It is my strong belief that Mr 
Milazzo meant no harm, but his intentions may be misperceived by those unfamiliar with 
autism. Autistic people can be taught social skills that are not intuitive to them. Research 
suggests these skills are best learnt through modelling, reinforcement and repetition. Rules 
for behaviour and etiquette have to be explicitly taught, with no room for ambiguity. The 
difficulty with teaching such skills is the difficulty generalising the rule across multiple 
contexts.34 

Professor Young expanded on this in her testimony: 

MR POWELL: So you’ve mentioned treatment of children. 

DR YOUNG: Yes. 

MR POWELL: Just dealing with Mr Milazzo, a mature-aged man - - - 

DR YOUNG: Yes. 

MR POWELL: - - - are you saying he could benefit? 

 
34  Report of Professor Robyn Young dated 30 August 2021 at 26. 
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DR YOUNG: Absolutely. I mean, I don’t think I’d stick him in a hula hoop. I think 

he knows social boundaries. But I was interested in the degree of 
difficulty that he did have when I showed him that community extract 
about how other people were thinking, and he’s socially motivated, 
which is great. He wants to be out in the community and he wants to 
have friends, and I think that he just needs a bit of education and support 
in how to do that appropriately. So that might come in the form of group 
therapy; it might come from individual therapy; it might come from us 
directing him to read some books. There’s a book called The Hidden 
Curriculum, which is really good for autistic people. It would enable 
him to read some of the difficulties that autistic people have in 
understanding the social curriculum, and all of those things would 
benefit him greatly. 

Professor Young, while previously indicating that Mr Milazzo could 
continue to say inappropriate things, could learn with education to minimise the 
risk of inappropriate behaviour despite him being 68 and close to retirement: 

MR BESANKO: In light of what you’ve said in this paragraph, that is, the paragraph in 
answer to the second question – is it your view that there is very little 
prospect that Mr Milazzo will learn the appropriate social skills to avoid 
acting inappropriately in the workplace? 

DR YOUNG: No, that’s not my view. 

MR BESANKO: Mr Milazzo is over 68 now. 

DR YOUNG: Yes. 

MR BESANKO: Is it your view that it is unlikely that he will learn to avoid behaving 
inappropriately on occasion before he turns 70? 

DR YOUNG: No. I believe he can learn how to behave. I believe he has learned 
through this process. And as I said earlier, there is a possibility that he 
still could make some mistakes, yes. 

MR BESANKO: But just so I’m clear, it’s your view that he can learn the necessary skills 
to avoid or at least minimise a risk of him acting inappropriately in the 
next 20 months? 

DR YOUNG: Yes. 

However, the Panel notes that Professor Young’s assessment in her first 
report indicated that her clinical assessment of the Magistrate’s condition was that 
of one “Requiring Substantial Support”, which she clarified in her testimony: 

MR BESANKO: Could I just ask one other question about 23 – page 23 of your first 
report – and I’m going back up to the top of the page. You’ve said that 
Mr Milazzo partially meets one of the criterion and I don’t want to ask 
you about the criterion. But you’ve gone on to say in the shaded box 
that Mr Milazzo has met three of the four criteria in the DSM-5 
classification system and then you’ve said that Mr Milazzo has been 
tiered as a level 2 in this area: (requiring substantial support) - - - 
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DR YOUNG: Yes. 

MR BESANKO: What does “requiring substantial support” mean in this context? 

DR YOUNG: Yes. There’s only three levels that you can classify a person. Level 1 is 
requiring support 2. Level 2 is requiring substantial support and level 3 
is requiring – very substantial support. That’s consistent with the DSM-
5 classification and it would be unusual for us to – when someone has 
got a new diagnosis level 1 support – because it’s my opinion based on 
the information I had available to me – he needs education and he needs 
– because it’s an early diagnosis for him he would need more support 
at this time and that’s transient. That would change across time and 
given people’s circumstances at any one time we would classify level 
1, level 2, level 3 depending on the level of support they required at that 
time. And given the situation that he was in the difficulties that it, 
obviously, caused in his workplace I rated him as level 2. 

It is also noted that Professor Young felt that measures could be put in a 
workplace to better accommodate individuals with ASD by education of 
colleagues:  

MR POWELL: And then just one other matter. I asked you about the things that might 
be done for Mr Milazzo. Are there, on the other side of the coin, things 
that can be done in a workplace to better assist and better accommodate 
persons with ASD? 

DR YOUNG: Yes. Our experience is if we explain to people in the workplace or – I 
go out to schools and educate teachers; obviously, in relationships, 
educate the other person. If there’s an understanding of autism among 
his colleagues and hopefully they would be better informed to, I guess, 
respond to him in situ and explain to him that that behaviour is not 
appropriate, and he would benefit form that. So if his colleagues were 
aware of his diagnosis, that would be helpful. But then, of course, that’s 
up to him to decide if he wants that, but just general community 
awareness is a good thing. 

MR POWELL: Yes, and that’s something that could operate within his workplace, 
effectively? 

DR YOUNG: Absolutely. 

However, in her 3rd report, she acknowledged the significant barrier of power 
differential in the workplace preventing junior staff being able to respond in this 
manner: 

It is possible, that because of his status, junior staff were not prepared to question him or 
comment on behaviour they considered inappropriate. For example, [Witness J] (11 August 
2022; Item 3 paragraph 25-26) states [Witness L] was, “not prepared to take on a 
Magistrate”, and she , “could not win against a Magistrate”.35 

 
35  Report of Professor Robyn Young dated 5 September 2022 at 2. 
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In cross-examination the Magistrate was asked about his acceptance of 

Professor Young’s diagnosis of ASD as being an explanation of his conduct: 

MR BESANKO: Do you think Professor Young’s diagnosis explains the conduct that 
you had accepted that you engaged in towards the women the subject 
of the eight matters before the panel? 

MR MILAZZO: Yes. 

MR BESANKO: Is it your belief now - - - 

MR MILAZZO: When you say the eight matters, I don’t think it really would explain 
me chasing around after [Witness L] and engaging constantly about her 
breasts. I think I would need a higher level of dysfunction to do that. 
But the rest of it, yes. 

MR BESANKO: I’m sorry. My question was deliberately framed by reference to what 
you have accepted your conduct was not - - - 

MR MILAZZO: Okay. Does it explain - - - 

MR BESANKO: - - - the allegations. 

MR MILAZZO: Well, I don’t know that it necessarily explains the behaviour as such, 
but it explains the way it has been interpreted. Yes. The report at the 
end explains how there is a tendency for there to be a double 
misunderstanding. I misunderstand the people I interact with, and they 
misunderstand why I’m behaving the way I am because they don’t get 
me either. So there’s a mutual misunderstanding. And I think that 
certainly helps a lot in explaining why [Witness C] felt the way she did 
during that dinner. 

Under cross examination, the Magistrate qualified that there are limits to his 
acceptance of the condition being a cause for his behaviour: 

MR BESANKO: And is it the case that you believe your condition at least explains the 
way you have accepted you have behaved towards these women? 

MR MILAZZO: Well, it helps explain it. It’s not a total explanation, but it helps. 

MR BESANKO: And I think you said earlier that you don’t - - - 

MR MILAZZO: I don’t place a great deal of emphasis on it. My legal team seem to be a 
bit more absorbed with my condition than I am. 

The Magistrate confirmed that he had not sought treatment and made 
comment regarding his acceptance of such treatment and its benefit given his age 
and closeness to retirement: 

MR BESANKO: Have you received any treatment from anyone for your autism spectrum 
disorder since Professor Young made her diagnosis in her first report? 

MR MILAZZO: No. 
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MR BESANKO: Is there a reason why you have not received any treatment? 

MR MILAZZO: Well, the only treatment available, as I understand it, is a form of group 
therapy that help people who’s condition is acute enough manage in 
social settings. I haven’t been offered it. I’m nearly 70. I’m a year off 
retirement. I’ve managed my condition all my life. I don’t – yes, I don’t 
– I don’t imagine that treatment over 12 months is going to make a great 
deal of difference. 

MR BESANKO: So just to be clear you - - - 

MR MILAZZO: I don’t feel as though - - - 

MR BESANKO: Sorry. 

MR MILAZZO: I don’t feel the need. 

Further to this under cross-examination: 

MR BESANKO: Returning to the topic I was asking you about at the end of yesterday, 
namely, Professor Young’s diagnosis, you gave evidence that you have 
not received any treatment for your ASD since you read Professor 
Young’s first report last year. 

MR MILAZZO: Yes. 

MR BESANKO: Is it the case you’ve not sought any treatment for your ASD? 

MR MILAZZO: It is, but I – I’m not sure what you mean by treatment. The condition 
isn’t treatable at many levels; it’s manageable by my learning to behave 
appropriately. Now, I – I learn on an ongoing basis, but I haven’t been 
formally – I haven’t attended group sessions or been formally, as you 
call, treated. 

MR BESANKO: Well, I think - - - 

MR MILAZZO: It’s not curable with a pill. 

MR BESANKO: Yes. 

MR MILAZZO: No. 

MR BESANKO: I think you gave evidence yesterday that you understood that the 
recommendation made by Professor Young in her first report was that 
treatment – and that’s my word – could consist of group therapy. 

MR MILAZZO: No, that wasn’t in the report. That was what I understood treatment to 
be. She was asked if it was treatable. She said that – she likened treating 
people like me to learning a new language and the younger they did it, 
the easier it was. And then just spoke generally on that topic. There 
wasn’t really any dissection of what treatment would be. I mentioned 
group therapy, because when I saw her – or in the report she spoke about 
people that came to see her and things they said, in a group I think. 

MR BESANKO: And is group therapy not something that interests you?  
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MR MILAZZO: Well, as I say, I’ve been living with the condition now for nearly 70 

years. I learn all the time from my interactions with people, how I 
impact upon them. I learnt quite a lot, as I indicated, when I heard 
[Witness C’s] evidence. No, I haven’t investigated it. 

MR BESANKO: You don’t have any interest in group therapy. 

MR MILAZZO: I say I haven’t investigated it. I don’t really know what it involves. If I 
was advised to have it and told it would have a significant impact and 
it was a good thing to do, I’d do it. 

MR BESANKO: But unless and until that occurs, it’s not your intention to explore the 
possibility of group therapy. 

MR MILAZZO: As you’ve raised it, I’ll speak to Professor Young and see what she says. 

3.7.2 Conclusion: Professor Young’s Evidence   
The Panel accepts the diagnosis of autism spectrum disorder made by 

Professor Young.  The Panel agrees, to paraphrase Professor Young, that to make 
a judgment of one’s capacity to be an officer of the court based on autism alone is 
superficial and offensive to anyone with autism, particularly those involved in the 
law.  In this respect the Panel accepts that the diagnosis does not compromise the 
Magistrate’s ability to carry out in a competent fashion the duties of a judicial 
officer in court.   

The Panel also accepts that with respect to some of the Magistrate’s 
behaviour as described by some of the witnesses in this inquiry, that the diagnosis 
does help to explain a number of comments and observations made by the 
Magistrate on topics which interest him.   

It is important however to note that Professor Young was not prepared to go 
so far as to say that inappropriate conduct is made acceptable because of a 
diagnosis of ASD and that persons diagnosed with ASD are as capable as anyone 
else of choosing to engage in right or wrong behaviour, including behaviour which 
might constitute sexual harassment.   

Professor Young adhered to the view that ASD could help explain his 
behaviour, however she qualified that view by acknowledging that some of his 
behaviour may not be attributable to ASD and that an alternative explanation could 
be that the Magistrate did intend to behave in a sexually inappropriate way.   

Professor Young acknowledged that there is a risk that the Magistrate could 
continue to say inappropriate things.  However, education or some form of 
treatment could help even before the statutory age of retirement of 70, to minimise 
the risk of inappropriate behaviour, although Professor Young assessed him as 
requiring “substantial support” so that this could still occur.   

Professor Young said that measures could be put into place in the workplace 
to better accommodate individuals with ASD by educating colleagues of such 
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persons.  She acknowledged that this would be difficult in the case of the 
Magistrate given that there is a significant power differential in the Magistrate’s 
workplace between magistrates and staff.   

The Panel notes that at some stage Professor Young was invited to comment 
on specific allegations made by specific witnesses to this inquiry and presented her 
observations and opinions in a letter to the Magistrate’s solicitors dated 5 
September 2022, which was exhibited at the inquiry.  The Panel has placed little 
reliance on the opinions expressed by Professor Young with respect to specific 
allegations in that report.  Much of the contents of the third report of 5 September 
2022 contained expressions of opinion, speculation and other observations which 
the Panel considers went beyond the area of expertise of this witness.36   

  

 
36  By way of example her comments with regard to complaints 3, 4 and 8 were: 
 

Complaint 3 may have been a statement of what Magistrate Milazzo thought was a fact, that is, a 
vagina is designed for a penis. It is possible that he was asking out of curiosity rather than making 
any judgement. … 
… 
“I hope he fulfils you”, is another usual comment open to interpretation sexual or otherwise. Once 
again commonly seen in autistic people. 
… 
“I bet he doesn’t fulfill you, does he?”. Either way this is said, this is an odd random comment but 
consistent with someone with autism trying to make small talk unsuccessfully. 
… 
… If it was Magistrate Milazzo’s intent to “grope” a person’s breasts in a lift, it is unlikely that this 
would occur in the presence of others. A more plausible explanation is that this was the behaviour 
of an autistic man with no understanding of how his behaviour would be perceived by others – he 
would assume they had the same perspective as his – which was either an attempt at humour or to 
rub a person’s arms to keep them warm. I am unsure of Magistrate Milazzo’s account of the incident. 
Persons with autism often avoid eye-contact so may look down. This may be perceived as looking 
at her breasts.  
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Part 4: Conclusion 

The Panel concludes from the whole of the evidence, including the evidence 
of the Magistrate’s own character witnesses, that the incidents which were the 
subject of this inquiry occurred against the background of other inappropriate 
behaviour exhibited by the Magistrate over an approximate period of eight years.   

Each of the complaints the subject of this inquiry considered in isolation 
would, apart from complaint 7 recounted by Witness K, constitute inappropriate 
conduct of a sexual nature at the lower end of the scale of objective seriousness.   

However, the Panel has accepted evidence that inappropriate conduct with 
sexual connotations occurred in relation to four women over a period which 
spanned nearly eight years.   

Each of these women was in a subordinate position to the Magistrate.  
Witness A was a junior lawyer performing the role of research assistant in the 
Magistrates Court.  Witness C was a junior lawyer performing the role of associate 
to a District Court Judge.  She had never met the Magistrate before the night in 
question.  Witness G was an employee in one of the registries at the Courts 
Administration Authority.  Witness L was a cleaner employed in the Courts 
Administration Authority at the time.  In the light of the Panel’s finding that the 
incident involving Witness L did not occur in isolation but occurred against the 
background of prior similar conduct over a period of time, the Panel considers that 
the complaint of Witness L together with the complaints of Witness C are the most 
serious of the complaints made against the Magistrate.   

The Panel notes that in respect of these two complaints the Magistrate has 
denied the most telling aspects of each of the accounts given by Witness C and 
Witness L.  For this reason the Panel concludes that the Magistrate has not 
expressed any genuine understanding of or insight into his behaviour towards 
them. 

There is no doubt that the Magistrate was aware of and had read each of the 
editions of the Guide to Judicial Conduct published by the Australasian Institute 
of Judicial Administration Incorporated from time to time.  Specifically he was 
cross-examined about that document and acknowledged that he had read each 
edition of the Guide when it was published. 

The Panel notes that chapter 2.3 of the 3rd Edition relevantly states: 

Judges should remember that many members of the public regard judges as a privileged 
group because of their remuneration and entitlements, and because of the nature of the 
judicial office. They are likely to expect that a judge will be especially vigilant in observing 
appropriate standards of conduct, both publicly and privately. 

Judges must conform to the standard of conduct required by law and expected by the 
community. They must treat others with civility and respect in their public life, social life 
and working relationships. It goes without saying that Judges must not engage in 
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discrimination or harassment (including sexual harassment) or bullying. In relation to these 
matters, Judges must be particularly conscious of the effect of the imbalance of power as 
between themselves and others, especially their Chambers staff, Court staff and junior 
lawyers. 

[Footnote omitted] 

The Magistrate acknowledged that he was aware of the high standard 
expected of judicial officers and that sexual harassment is unacceptable.   

There is no evidence that the Magistrate sought any assistance, education or 
treatment for ASD before the commencement of this inquiry.  Even after obtaining 
the diagnosis of Professor Young in 2021, the Magistrate has not sought any 
assistance.   

The Magistrate was equivocal about his acceptance of the diagnosis of ASD 
as being a cause of his behaviour.  He did not rule out accepting education and 
treatment however the Panel notes that there is no evidence that he has commenced 
any such education.  As the Panel noted when commenting on the evidence of 
Professor Young, the Magistrate has demonstrated limited insight into the 
inappropriateness of his behaviour, particularly his behaviour towards Witness C 
and Witness L.  The Panel notes that his denial of the most damning aspects of 
Witness C and Witness L’s evidence amounts to a denial that he engaged in any 
inappropriate conduct with sexual connotations in relation to either witness.   
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Part 5: Opinion as to Whether Removal of the Magistrate is Justified 
5.1 Introduction  

The Panel’s findings of fact and reasons, comprising Parts 1 to 4 inclusive of 
this report, were published to the Magistrate’s solicitors and to counsel assisting 
the Panel on Thursday, 20 October 2022.   

As had been previously foreshadowed, on that date the Panel requested 
submissions in writing from both counsel for the Magistrate and counsel assisting 
as to the opinion that the Panel should form as to whether removal of the Magistrate 
is justified.  The Panel invited submissions to be provided by the close of business 
on Thursday, 27 October 2022.   

The Panel and the Magistrate’s solicitors received the submission from 
counsel assisting the Panel on Monday, 24 October 2022.  The Panel received the 
Magistrate’s submission on Thursday, 27 October 2022.  Copies of these 
submissions are appended as Schedule 1 and Schedule 2 respectively to this report.  
Both submissions have been carefully reviewed by the Panel.   

Paragraphs 3 and 4 of the Magistrate’s submission are addressed in Part 5.4 
below.  

5.2 The Principles Which Should Govern the Formation of the Panel’s 
Opinion  

The Act does not expressly set out the matters concerning the conduct of a 
judicial officer that would justify removing the judicial officer from office, nor 
does it expressly set out the standard against which a judicial conduct panel is to 
assess those matters in forming its opinion as to whether removal of the judicial 
officer is justified.  Section 25(2) simply states that the Panel must set out in its 
report whether removal of the judicial officer is justified.  To be clear, no test for 
removal is identified in the Act, nor does the Act specify a standard against which 
a panel’s findings as to the matters referred to it for inquiry and report is to be 
assessed. 

The Magistrates Act 1983 (SA) likewise does not expressly set out a 
threshold that must be met before a magistrate can be removed from office by the 
Governor, nor does it lay down any standard against which the findings as to the 
matters concerning the magistrate must be assessed by either a judicial conduct 
panel inquiring into and reporting on those matters when forming the opinion it is 
required to form under section 25(2)(b) of the Act, or the Governor when 
determining whether to remove the magistrate from office pursuant to section 
26(1) of the Act.  

The Act however does provide some guidance as to what should inform the 
panel’s opinion as to whether removal of the magistrate from office is justified.   
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Section 3 of the Act provides that the objects of the Act are to enhance public 

confidence in the judicial system and to protect the impartiality and integrity of the 
judicial system by, amongst other things, enhancing the existing mechanisms for 
removal of judicial officers where they are unwilling or unable to appropriately 
discharge their duties.   

It is apparent from the section that Parliament intended the provisions of the 
Act to strike a balance between enhancing public confidence in the judicial system 
and protecting the independence and impartiality of the judicial system by 
enhancing existing removal procedures.  The Panel accepts that there is a balance 
to be struck between the maintenance of public confidence in the judicial system 
against the need to protect the independence of the judiciary, including the 
Magistrates Court.   

The Panel notes that the words in section 3 requiring the panel to consider 
when forming its opinion whether the magistrate is unable or unwilling to 
appropriately discharge his duties are of broad import.  However, it accepts the 
submission of counsel assisting (paragraph 29) that to rely on that provision alone 
would result in the test for removal of a magistrate being narrower than the test for 
removal of a Federal judge under section 72 of the Commonwealth of Australia 
Constitution Act.    

The Panel has had regard to the various publications of the Australasian 
Institute of Judicial Administration Incorporated, Guide to Judicial Conduct, and 
to the test stated in the first report of the Parliamentary Judges Commission of 
Inquiry (1989).37  These are conveniently summarised in the submission of counsel 
assisting at paragraphs 31-38.  The Panel accepts and agrees with the summary of 
the principles contained in counsel assisting’s paragraphs 41 and 42.   

In particular, the Panel has had regard to the test therein stated that the 
behaviour must be such that having regard to all the relevant surrounding 
circumstances, no right thinking member of the community could regard the fact 
of its having taken place as being consistent with the continued proper performance 
by the judge of judicial duties, and hence with the holding of judicial office.   

In the Panel’s opinion there is no reason to treat the conduct of the Magistrate 
in any way different to the test propounded for judges.   

The fact that the composition of the judicial conduct panel requires the 
inclusion of lay member who is not a judicial officer or a legal practitioner 

 
37  See e.g. Parliamentary Commission of Inquiry, Parliament of the Commonwealth of Australia, Special 

Report Dealing with the Meaning of ‘Misbehaviour’ for the Purposes of Section 72 of the Constitution 
(1986) at pp. 18, 19, 32 and 45; Constitutional Commission, Parliament of the Commonwealth of 
Australia, Final Report of the Constitutional Commission: Volume 1 (1988) at p. 403; Parliamentary 
Commission of Inquiry, Parliament of the Commonwealth of Australia, First Report of the 
Parliamentary Judges Commission of Inquiry (1989) at [1.5.7]. The relevant extracts are set out by The 
Hon. James Thomas AM, Judicial Ethics in Australia (3rd ed., 2009, LexisNexis Butterworths 
Australia) at [3.4] and [3.7]. 
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reinforces the Panel’s conclusion that it should apply community standards when 
forming an opinion as to whether the findings made by it justify the removal of the 
Magistrate.   

The Panel accepts that the removal of a sitting judicial officer is exceptional, 
however it also notes that there is a significant public interest in maintaining a very 
high standard of behaviour amongst judges and magistrates, both in and out of the 
courtroom, and therefore public confidence in the justice system.  Right thinking 
members of the community expect judges and magistrates to behave to a very high 
standard, not just in their courtrooms but also in the workplace and the community. 

The principle summarised in the Magistrate’s submission at paragraph 35 and 
the exposition with follows are not accepted for the following reasons: 

(a) The principle so stated and expounded has no authority to support it.   

(b) It concentrates solely on the effect of a judicial officer’s conduct on the 
officer’s ability to discharge the in-court judicial function. 

(c) It ignores the effect of the conduct on the person to whom it is directed.   

(d) It takes no account of the high standards of conduct required of a 
judicial officer; 

(e) It ignores in particular Value 4: Propriety of the Bangalore Principles 
of Judicial Conduct 2002 relied on (inter alia) by the Magistrate in 
formulating the principle, namely that “propriety, and the appearance 
of propriety are essential to the performance of all the activities of a 
judge”.  (Emphasis added) 

(f) It misconstrues the effect of section 87 of the Equal Opportunity Act 
1984 (SA) in a number of respects.  In the Panel’s view, reading section 
87(1) together with the provisions of sub-section (9) it is evident that it 
was unlawful for (the Magistrate) to subject to sexual harassment (as 
defined) … a person with whom he (worked) while in attendance at a 
place that (was) a workplace of both the persons (in relation to every 
complaint) and in circumstances when the Magistrate was … aware that 
the other person was a fellow worker (as defined).   

(g) It assumes that the only driving force of the Magistrate’s conduct was 
his condition of autism spectrum disorder and that the reasonable 
person would have knowledge of that condition and its effect.  
However, that is a condition of which not even the Magistrate or anyone 
else was aware until Professor Young’s diagnosis and about which even 
the Magistrate expressed some doubt.  How the reasonable person is to 
obtain such knowledge remains a mystery. 
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(h) Most importantly, the submission makes no reference to and apparently 

ignores the findings not only as to the effect that the conduct did have 
on the respective complainants, but as to the significant findings 
recorded by the Panel in Part 3.7.2 (Conclusion: Professor Young’s 
Evidence) and Part 4 (Conclusion) relating to the likelihood of further 
similar conduct. 

(i) It seems to assume that the only relevant “duties” of the Magistrate are 
those performed in court.  However, the duties of a judicial officer 
extend to the maintenance of appropriate standards of conduct 
particularly in relationships with those with whom the judicial officer 
must work and associate with outside the courtroom.   

(j) It places undue emphasis on the Magistrate’s subjective intention as a 
necessary element in proof of conduct which constitutes sexual 
harassment.   

5.3 The Application of the Principles  
At the forefront of the submission of counsel assisting (paragraph 44) as to 

the reasons justifying the opinion that the Magistrate’s removal from office would 
be justified is the finding recorded at page 14 of this report that the Magistrate was 
“prone to make out of court comments of a sexual nature to work colleagues which 
could, in the case of some hearers, cause distress and offence”.  

To base an opinion that the Magistrate’s removal from office is justified on 
that finding would not be in accordance with the Act, and the Panel wishes to make 
clear that, save in respect of one complaint, it does not rely on that finding as a 
reason for forming its opinion.   

The Panel’s function is limited to investigating complaints referred to it by 
the Attorney-General.  In this case there were eight such complaints and it is the 
Panel’s findings in respect of those eight matters only which will justify its 
opinion.  The finding relied on by counsel assisting was made and was based on 
the facts referred to in Part 3.1.2, being observations made by Witnesses B, J, H, I 
and L and to character witnesses CW1, CW3, CW4 and CW6.  In relation to 
complaints 1 to 7 inclusive, the Panel considered that such evidence, and it would 
include all the evidence referred to in Part 3.1.2, was admissible not by way of 
proof of other complaints not the subject of the investigation but as indicative of 
the character of the Magistrate in assessing the value and reliability of his own 
evidence.  To rely on it in respect of those complaints for any other purpose would 
be to rely on evidence which is not the subject of the complaints being investigated.   

In relation to complaint 8, however, the evidence of Witness L as to other 
occasions of a similar nature was admissible as evidence of “any other matter 
concerning the conduct of the judicial officer in the course of its dealing with the 
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referral from the Attorney-General”,38 being evidence of the context in which 
complaint 8 occurred and of the seriousness of that complaint as it affected Witness 
L.   

The Panel refers to its earlier reasons for findings of fact.  The Panel has 
found that the Magistrate engaged in inappropriate conduct with sexual 
connotations in relation to four different women over a period of some years.   

As the Panel has already noted, each of those women was in a subordinate 
position to that of the Magistrate.   

The Panel is of the opinion that the conduct proved against the Magistrate, 
particularly in respect of complaints 3, 4, 5, 6 and 8, is not consistent with the 
Magistrate’s obligation to uphold the status and reputation of the judiciary.  It is 
precisely the type of conduct that a reasonable, fair minded member of the public 
would perceive as likely to diminish public confidence in, and respect for, the 
judicial office.  

The Magistrate is now 68 years old.  He has been diagnosed as having autism 
spectrum disorder.   

The Panel acknowledges the current focus in the community on rightfully 
increasing the understanding and support for individuals with ASD. The Panel has 
also accepted that in the Magistrate’s case, the diagnosis is consistent with the 
previously noted abundance of evidence of the Magistrate displaying a pattern of 
unintentionally inappropriate behaviour and making comments on matters that 
interest him even if they are socially inappropriate. 

However, the Panel does not believe that the diagnosis of ASD mitigates the 
Magistrate’s level of responsibility in such serious cases of inappropriate 
behaviour with strong sexual connotation toward subordinates. As Professor 
Young indicated, inappropriate conduct is not made acceptable because of a 
diagnosis of ASD, and those with ASD are as capable as anyone else of choosing 
to engage in right or wrong behaviour, including behaviour which might constitute 
sexual harassment. Professor Young also acknowledged that some of the 
behaviour may not be attributable to ASD and that an alternative explanation could 
be that the Magistrate did intend to behave in a sexually inappropriate way. 

In addition, to necessarily tie a diagnosis of ASD to a reduced culpability or 
as an excuse for the Magistrate’s pattern of making comments of a sexually 
inappropriate nature is presumptuous and discriminatory to those in the community 
with ASD.      

Beyond this, although education and treatment may assist in preventing 
recurrences of any further incidents of inappropriate behaviour on the part of the 

 
38  Judicial Conduct Commissioner Act 2015 (SA) section 23(1). 
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Magistrate, the Panel notes, for the reasons it expressed earlier in this report, that 
the prospects of that happening in the next 18 months are not good. 

This is because the Magistrate himself has not expressed any genuine 
remorse in respect of the three most serious allegations and has in effect denied 
outright any improper conduct in the form of sexual harassment in relation to either 
of those witnesses. 

The Panel acknowledges that there is no question about the competence of 
the Magistrate in discharging his in court judicial duties.  However, the Panel notes 
that a judicial officer has obligations to conduct himself appropriately at all times, 
particularly in respect of junior staff, chambers staff and junior lawyers.   

The Panel notes that all of the conduct proved against the Magistrate occurred 
in the workplace either in court related or informal settings related to staff who 
were junior to the Magistrate.  

For this reason the Panel is of the view that the Courts Administration 
Authority would not be able to discharge its duty of care to all employees if the 
Magistrate is permitted to return to the workplace.   

For these reasons it is the Panel’s opinion that removal of the Magistrate is 
justified.   

5.4 The Magistrate’s Submission, Paragraphs 3 and 4 
The Panel does not accept the submission that the Magistrate should be 

supplied with a copy of the report before it is submitted to the Attorney-General.  
The Panel considers that the requirements of natural justice have been fulfilled by 
affording the Magistrate the opportunity to make submissions as to the opinion it 
should form as a result of the Panel’s findings of fact published to the Magistrate.  
It has taken those submissions into account.   

The implicit complaint that the Magistrate has been given only seven days 
within which to provide submissions on what was said to be “the most critical part 
of the inquiry” is, in the Panel’s view, disingenuous because as we make clear, the 
Panel has obligations under section 25 of the Act.    

More importantly, the Magistrate and his legal representatives have been in 
possession since 2021 of all of the allegations which inform the critical findings 
made by the Panel.   

Section 25 of the Act makes it clear that once completed, the Panel is obliged 
to provide the report to the Attorney-General and to provide copies of the report to 
the Judicial Conduct Commissioner, the two individual complainants identified as 
such (Witness A and Witness C), to the Magistrate and to the relevant jurisdictional 
head (the Chief Magistrate).  Copies of the report are being delivered to all relevant 
parties at the same time.   
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The Panel’s expressed opinion is no more than that.  The Governor has a 
discretion to exercise as to whether or not she acts on the opinion39 and removes 
the Magistrate from office.  Provision of the report to the Attorney-General does 
not prevent the Magistrate from either: 

(a) Making representations to the Governor as to whether the Magistrate
should be removed from office, or

(b) Taking judicial review proceedings to prevent further action being
taken on the report if so advised.

Dated the 2nd day of November 2022 

Signed: __[P Kelly]______________ 
Patricia Kelly SC 
Presiding Member 

Signed: __[DJ Bleby]  ____________ 
The Honourable David Bleby SC 

Signed: __[CHC Moy]____________ 
Dr Chris Moy  

39  Judicial Conduct Commissioner Act 2015 (SA) section 26(1). 



   

 81  

 
Schedule 1 
 
  



Liability limited by a scheme approved under Professional Standards Legislation 

IN THE MATTER of the Judicial Conduct Commissioner Act 2015 (Act) 
 
and 
 
IN THE MATTER of Magistrate Simon Hugh Milazzo, a judicial officer (Magistrate Milazzo) 
 
and 
 
IN THE MATTER of an inquiry by a Judicial Conduct Panel (Panel) into and report on the matters 
concerning the conduct of Magistrate Milazzo pursuant to s 23 of the Act 
 

 
SUBMISSIONS ON THE OPINION THAT THE PANEL SHOULD FORM  

PURSUANT TO SUBSECTION 25(2)(b) OF THE ACT 
 

 
A. Introduction 
 
1. On 24 June 2022 the Attorney-General constituted the Panel.  Pursuant to s 23(1) of the Act, 

the Panel is required to inquire into and report on the matters concerning Magistrate Milazzo 
that have been referred to it by the Attorney-General.  The matters referred to the Panel by 
the Attorney-General were set out in the letter from the Judicial Conduct Commissioner to 
the Attorney-General dated 10 June 2021.  
 

2. Pursuant to s 25(1) of the Act, the Panel must, at the conclusion of its inquiry, provide a report 
to the Attorney-General, and pursuant to s 25(2) that report must set out: (1) the Panel’s 
findings of fact; (2) the Panel’s opinion as to whether removal of Magistrate Milazzo as a 
judicial officer is justified; and (3) the reasons for the Panel’s conclusion. 
 

3. The Panel has completed its inquiry into the matters referred to it by the Attorney-General.  
Under cover of a letter from the Chair of the Panel dated 20 October 2022, the Panel provided 
its findings of fact in connection with those matters to Magistrate Milazzo’s legal 
representatives.  That letter and those factual findings were also sent to me.   
 

4. When providing its factual findings, the Chair indicated that those factual findings were final, 
but invited Magistrate Milazzo to make any submissions he may wish to make on what opinion 
the Panel should form about whether Magistrate Milazzo’s removal from office is justified, for 
the purposes of s 25(2), in writing by close of business on Thursday 27 October 2022.    
 

5. The Panel has not expressed any view about what opinion it should form for the purposes of 
s 25(2)(b) of the Act in its factual findings; instead, it has called for submissions about this 
question, in light of its factual findings. This approach of providing its final findings of fact to 
Magistrate Milazzo and inviting submissions on what opinion the Panel should form for the 
purposes of s 25(2)(b) of the Act was decided by the Panel at the first directions held by the 
Panel, on 9 August 2021, following submissions advanced on behalf of Magistrate Milazzo.   
 

6. To assist the Panel, I provide these submissions on the question of what opinion the Panel 
should form for the purposes of s 25(2)(b) of the Act, given the factual findings that the Panel 
has made.  I provide these submissions in advance of the 27 October deadline set by the Panel 
to enable Magistrate Milazzo to address my submissions, should he wish to do so, although 
of course the Panel may not accept my submissions, whether he addresses them or not. 
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B. The relevant legislation and principles 

 
7. Magistrate Milazzo presently holds the office of a magistrate.  He is not a judge.  Pursuant to 

s 9(1)(e) of the Magistrates Act 1983 (SA) (Magistrates Act), a magistrate may only be 
removed from office by the Governor, being the Governor with the advice and consent of 
Executive Council,1 pursuant to the provisions of the Act.  Subsection 9(1)(e) of the 
Magistrates Act sets out the only statutory power to remove a magistrate from office.   It 
directs attention to the Act.  
 

8. The Act applies to both magistrates and judges; both magistrates and judges are “judicial 
officers” for the purposes of the Act.2  However, the process for removing them is different.  
Pursuant to s 26(1) of the Act, a judicial officer who is a magistrate may only be removed from 
office by the Governor.  By contrast, a judicial officer who is a judge may be removed from 
office pursuant to the Constitution Act 1934 (SA) (Constitution Act), or any other Act or law 
that permits the removal of the judge, whether a judicial conduct panel has been appointed 
or not.3  Put another way, unlike a judge, a magistrate is not removed by the Governor 
following an address of both Houses of Parliament but is instead removed by the Governor, 
on advice from, and with the consent of, Executive Council.  
 

9. I pause to emphasise two things that are apparent from s 26(1) of the Act, when read with s 
9(1)(e) of the Magistrates Act.   
 

10. First, a magistrate may only be removed from office by the Governor following the expression 
of the opinion by a judicial conduct panel that the removal of the magistrate from office is 
justified; the Governor may not remove a magistrate from office unless the Panel has 
expressed the opinion that removal of that magistrate is justified.  If a judicial conduct panel 
expresses the opinion that removal is not justified, the Governor cannot then proceed to 
remove the magistrate from office notwithstanding the panel’s opinion.   
 

11. Secondly, the Governor retains a discretion not to remove a magistrate from office even if a 
judicial conduct panel has expressed the opinion that the magistrate be removed from office: 
the use of “may” in s 26(1) makes this clear.   
 

12. It follows that the decision whether to remove a magistrate from office is made by the 
Governor (in reality the Executive), but only following the expression of the opinion by a 
judicial conduct panel that removal is justified, which opinion the Governor may or may not 
accept, and the decision of the Governor on the question of whether to remove a magistrate 
(and indeed the Panel’s findings and opinion) is laid open to political and public scrutiny by 
the obligation imposed on the Attorney-General by s 25(4) of the Act to cause a copy of the 
judicial conduct panel’s report to be laid before both Houses of Parliament.    
 

13. Accordingly, if the Panel forms the opinion that Magistrate Milazzo’s removal from office is 
justified, the Governor may remove him from office pursuant to s 26(1) of the Act, but only in 
that event, and the Governor (the Executive) may decide not to remove him even if the Panel 
expresses the opinion that removal is justified.  
 

 
1 See s 21 of the Legislation Interpretation Act 2021 (SA). 
2 See the definitions of “judicial officer” and “judicial office” in s 4(1) of the Act. 
3 Neither s 26(2) nor anything else in the Act limits s 75 of the Constitution Act when it comes to the removal of 
judges: see s 5(1) of the Act. 
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14. The Act does not expressly set out the “matters concerning the conduct of a judicial officer” 
that would justify removing the judicial officer from office, nor does it expressly set out the 
standard against which a judicial conduct panel is to assess those matters in forming its 
opinion as to whether removal of the judicial officer is justified, it being recalled that a panel 
is appointed to inquire into and report on “any matters concerning the conduct of a judicial 
officer” that have been referred to it by the Attorney-General, as well as any other matters 
that arise in the course of its dealing with the referral.4  Subsection 25(2) simply states that 
the Panel must set out in its report whether removal of the judicial officer is justified.  
Subsection 26(1) provides that subject to s 26(2) the Governor may remove the judicial officer 
from office if a judicial conduct panel concludes that removal of that judicial officer is justified.   
 

15. In other words, no test for removal is identified in the Act, nor does the Act specify a standard 
against which a panel’s findings as to the matters referred to it for inquiry and report is to be 
assessed.  In other words, the Act does not state expressly that a judicial officer may only be 
removed from office in certain circumstances, beyond that a judicial officer other than a judge 
may only be removed following a report from a judicial conduct panel in which the panel 
expresses the opinion that removal is justified, and that a judge is to be removed in 
accordance with the Constitution Act or any other Act or law that provides for removal.  Nor 
does the Act expressly state that a panel’s findings are to be assessed against a particular 
standard, for example, the view of right-thinking members of the community.  To be clear, the 
Act does not expressly specify that a judicial officer, including a magistrate, may only be 
removed for proved misbehaviour or incapacity, or that a judicial conduct panel, when 
forming its opinion under s 25(2)(b), is to determine whether in its opinion removal is justified 
by reference to whether the conduct as found by it constitutes misbehaviour or incapacity, let 
alone that it must do so by reference to a particular standard.  
 

16. I observe that Part 4 of the Constitution Act does not set out a threshold that must be met 
before a judge of the Supreme Court can be removed, save that such a removal can only be 
effected by the Governor following the address of both Houses of Parliament; s 74 of the 
Constitution Act provides that the Commissions of all judges of the Supreme Court shall be 
and remain in full force until their retirement according to law or their removal under s 75, 
while s 75 provides that it shall be lawful for the Governor to remove any judge of the Supreme 
Court upon the address of both Houses of Parliament.  This is different from the 
Commonwealth Constitution, which provides in s 72 that federal judges cannot be removed 
except by the Governor-General in Council, on address from both Houses of Parliament in the 
same session for “proved misbehaviour or incapacity”, and s 53 of the Constitution Act 1902 
(NSW), which likewise provides for the removal of the holder of a judicial office in that State 
by the Governor, on address from both Houses of Parliament in the same session, on the 
ground of “proved misbehaviour or incapacity.” 
 

17. The Magistrates Act likewise does not expressly set out a threshold that must be met before 
a magistrate can be removed from office by the Governor, nor does it lay down any standard 
against which the findings as to the matters concerning the magistrate must be assessed by 
either a judicial conduct panel inquiring into and reporting on those matters, when forming 
the opinion it is required to form under s 25(2)(b) of the Act, or the Governor when 
determining whether to remove the magistrate from office pursuant to s 26(1) of the Act.  
Further, it does not provide that magistrates only hold office during their “good behaviour”.  
Nor does the Act. 
 

 
4 Section 23(1) of the Act. 
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18. I have said that there is no express statement of the circumstances when a magistrate may be 
removed from office, or the standard against which the Panel’s findings as to the matters 
referred to it for inquiry and report must be assessed for the purposes of expressing an 
opinion about removal or making a decision to remove, in the Act, or otherwise, beyond s 26 
of the Act.  To be clear, there is also nothing in the Act, or otherwise, that in my submission 
implicitly lays down authoritatively either the circumstances when a magistrate may be 
removed or the standard against which the Panel’s findings is to be assessed.  However, there 
are provisions in the Act which provide guidance on these matters.  I address these below.  
 

19. Whilst it is the Governor, or in reality the Executive, that must decide whether to accept any 
opinion expressed by the Panel that Magistrate Milazzo be removed from office, such that it 
is the Executive that must determine what the relevant test for removal is and the standard 
against which the Panel’s findings must be assessed (accepting that this will only occur if the 
Panel is of the opinion that removal is justified), it may be accepted that in forming its opinion 
as to whether removal is justified, and providing its reasons for forming such an opinion, as 
required by s 25(2)(c) of the Act, the Panel needs to consider an appropriate test for the 
removal of Magistrate Milazzo from office and explain why its findings about the matters 
referred to it do or do not justify his removal in light of this test.  An opinion as to whether 
removal is justified can only be formed if the matters inquired into are assessed against the 
circumstance(s) in which removal would be justified and there is an assessment of the factual 
findings about those matters against that circumstance or those circumstances.  
 

20. It should be observed at this juncture that because there is no legislative statement of when 
a magistrate may be removed from office, or the standard against which the findings about 
the matters is to be assessed, the Executive may adopt a different test or apply a different 
standard in coming to its conclusion as to whether to accept a recommendation by the Panel 
that removal is justified.  It may also reach a view that is different from the Panel’s whilst 
applying the same test and standard as that applied by the Panel.  Nothing the Panel does in 
forming an opinion that removal is justified can bind the Executive in its consideration of and 
decision as to whether to accept the opinion and remove Magistrate Milazzo from office.  
 

21. I should also state, by way of clarification, that I have been drawing a distinction between the 
“test” for removal and the “standard” to be applied in determining whether the “test” is met.  
I do not mean, by the drawing of this distinction, to submit that there is necessarily a bright 
line between the “test” for removal and the “standard” to be applied in assessing whether the 
“test” is met.  Rather, I am endeavouring to draw a convenient distinction between a 
legislative or constitutional provision that sets out the circumstances in which a magistrate 
may be removed, like, for example, a provision that states that a magistrate can only be 
removed for “proved misbehaviour or incapacity” and a provision which states that in 
determining whether to form the opinion that removal is justified the Panel (or the Governor) 
must assess the findings as to the matters inquired into against what right-thinking members 
of the community would think, or what the magistrate’s peers would think, or both, or some 
other standard.  The two may overlap.  As it happens the Act does not lay down either. 
 

22. What test or standard should the Panel apply in determining whether to form the opinion that 
removal is justified?  
 

23. As was observed by the Solicitor-General on behalf of the Judicial Conduct Commissioner in A 
Judicial Officer v Judicial Conduct Commissioner,5 historically magistrates were “public 

 
5 [2022] SASCA 42. 
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servants” who only held office at the pleasure of the Executive Government.6  This would 
appear to be why, under the Act, a magistrate is removed by the Governor on advice and with 
the consent of Executive Council, and not Parliament.   
 

24. However, it is apparent from the Magistrates Act, and the Magistrates Court Act 1991 (SA), 
that the Magistrates Court is a court of record that exercises judicial power, and that 
magistrates now have security of tenure similar to, but not the same as, that enjoyed by 
judges of the Supreme and District Courts.  Accordingly, the independence and impartiality of 
the magistracy is to be maintained.  In order to preserve the independence and impartiality 
of the magistracy, the removal of a magistrate from office should be considered exceptional.7  
 

25. That said, it must be recalled that “less stringent conditions” are necessary to secure the 
independence and impartiality of magistrates, given that the Magistrates Court is an inferior 
court that is subject to the supervisory and appellate of the Supreme Court.8  Moreover, 
Chapter III of the Commonwealth Constitution, and more specifically s 72, does not provide 
the minimum requirements for the independence and impartiality of the Magistrates Court.9 
 

26. In these circumstances, and having regard to the absence of any express statement to this 
effect in the Act, the Panel need not come to its opinion as to whether removal is justified on 
the assumption that Magistrate Milazzo should, let alone can, only be removed from office 
for “proved misbehaviour or incapacity.” 
 

27. However, the Act does provide some guidance on what should inform the Panel’s opinion as 
to whether removal of Magistrate Milazzo from office is justified.   
 

28. First, it provides in s 3 that the objects of the Act are to “enhance public confidence in the 
judicial system and to protect the impartiality and integrity of the judicial system” by, amongst 
other things, “enhancing the existing mechanisms for removal of judicial officers where they 
are unable or unwilling to appropriately discharge their duties.”  It is apparent from this 
legislative statement as to the purpose of the Act that Parliament intended the provisions of 
the Act to strike a balance between enhancing public confidence in the judicial system and 
protecting the independence and impartiality of the judicial system (which system includes 
the Magistrates Court), by, amongst other things, enhancing existing removal procedures.  
Thus, when forming its opinion, the Panel should consider the balance to be struck the 
maintenance of public confidence in the judicial system against the need to protect the 
independence of the judiciary, including the Magistrates Court.   

 
29. Secondly, it also emerges from s 3 that the Panel should consider, when forming its opinion, 

whether Magistrate Milazzo is “unable or unwilling to appropriately discharge [his] duties”.  
However, these are words of broad import.  Indeed, “appropriately” means simply in a 
manner that is suitable or proper in the circumstances.  These words are not to be interpreted 
as a statement of legislative intent that a judicial officer should only be removed for 
inappropriate in-court behaviour or competency, or where the judicial officer cannot perform 

 
6 See at [247] per Livesey P. 
7 See, in the context of judges, Bruce v Coles (1998) 45 NSWLR 163 at 166 per Spigelman CJ (with whom Mason 
P, Sheller and Powell JJA agreed). 
8 See North Australian Aboriginal Legal Aid Service v Bradley (2004) 218 CLR 146 at [63] per McHugh, Gummow, 
Kirby, Hayne, Callinan and Heydon JJ.  See also A Judicial Officer v Judicial Conduct Commissioner [2022] SASCA 
42 at [248] per Livesey P. 
9 See e.g. Forge v Australian Securities and Investments Commission (2006) 228 CLR 45, in particular at [36] – 
[38] and [41] per Gleeson CJ, at [65] per Gummow, Hayne and Crennan JJ and at [255] per Heydon J. 
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his or her judicial duties competently and appropriately prospectively, irrespective of any prior 
conduct.  To construe the Act in such a manner would see the test for removal of a magistrate 
being narrower than the test for removal of a federal judge under the Commonwealth 
Constitution, having regard to the broad meaning that has been given to “proved 
misbehaviour” in s 72,10 in circumstances where no test or standard is prescribed by the Act 
and one of the expressly stated objects of the Act is to enhance public confidence in the 
judicial system; such a narrow construction would be inconsistent with both the broad 
language used in s 3 and the stated purpose of enhancing public confidence in the judicial 
system.  It would also be inconsistent with the fact that judicial conduct panels are appointed 
to inquire into and report on “matters concerning the conduct of a judicial officer”, which self-
evidently captures past conduct.  Indeed, in most cases it will be past conduct rather than 
future intent (about which there can be no certainty) that will justify removal.    
 

30. I interpolate to observe that “misbehaviour” in the context of s 72 is not confined to conduct 
of a criminal nature, and extends to pre-appointment behaviour and misconduct outside of 
judicial conduct.11  Indeed, The Hon. James Thomas AM stated in Judicial Ethics in Australia12 
at [3.10] that: “…I do not think it will ever again be seriously suggested that a judge can do 
anything at all outside official duties so long as it does not breach the criminal law without 
being able to be brought to account for it.” 
 

31. As to what behaviour, is captured by “proven misbehaviour”, I draw the Panel’s attention to 
the various statements identified by The Hon. James Thomas AM stated in Judicial Ethics in 
Australia13 at [3.4] and [3.7].  Specifically, I note the following. 
 

32. The applicable test was stated in the Parliamentary Commission of Inquiry, Parliament of the 
Commonwealth of Australia,  First Report of the Parliamentary Judges Commission of Inquiry 
(1989), to be as follows:14  
 

“…the behaviour must be such that having regard to all the relevant surrounding 
circumstances no right-thinking member of the community could regard the fact of its 
having taken place as being consistent with the continued proper performance by the 
judge of judicial duties, and hence with the holding of judicial office”. 

 

33. In the Parliamentary Commission of Inquiry, Parliament of the Commonwealth of Australia, 
Special Report Dealing with the Meaning of ‘Misbehaviour’ for the Purposes of Section 72 of 
the Constitution (1986) Sir George Lush expressed the test as follows: 
 

 
10 See e.g. Parliamentary Commission of Inquiry, Parliament of the Commonwealth of Australia, Special Report 
Dealing with the Meaning of ‘Misbehaviour’ for the Purposes of Section 72 of the Constitution (1986) at pp. 18, 
19, 32 and 45; Constitutional Commission, Parliament of the Commonwealth of Australia, Final Report of the 
Constitutional Commission: Volume 1 (1988) at p. 403; Parliamentary Commission of Inquiry, Parliament of the 
Commonwealth of Australia, First Report of the Parliamentary Judges Commission of Inquiry (1989) at [1.5.7].  
The relevant extracts are set out by The Hon. James Thomas AM, Judicial Ethics in Australia (3rd ed., 2009, 
LexisNexis Butterworths Australia) at [3.4] and [3.7]. 
11 The Hon. James Thomas AM, Judicial Ethics in Australia (3rd ed., 2009, LexisNexis Butterworths Australia) at 
[3.7] – [3.11]. 
12 (3rd ed., 2009, LexisNexis Butterworths Australia). 
13 (3rd ed., 2009, LexisNexis Butterworths Australia). 
14 At [1.5.7]. 
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“The word ‘misbehaviour’ in s 72 is used in its ordinary meaning, and not in the 
restricted sense of ‘misconduct in office’.  It is not confined, either, to conduct of a 
criminal nature. 
 
 Judges…cannot be protected from the public interest which their office tends 
to attract.  If their conduct, even in matters remote from their work, is such that it 
would be judged by the standards of the time to throw doubt on their own suitability 
to continue in office, or to undermine their authority as judges or the standing of their 
courts, it may be appropriate to remove them.” 
 

34. Sir Richard Blackburn stated: 
 

“’Proved misbehaviour’ means such misconduct, whether criminal or not, and whether 
or not displayed in the actual exercise of judicial functions, as, being morally wrong, 
demonstrates the unfitness for office of the judge in question.” 

 
35. The Hon. Andrew Wells stated:  

 
“The word ‘misbehaviour’ must be held to extend to conduct of the judge in or beyond 
the execution of his judicial office, that represents so serious a departure from 
standards of proper behaviour by such a judge that it must be found to have destroyed 
public confidence that he will continue to do his duty under and pursuant to the 
Constitution.” 

 

36. As The Hon. James Thomas AM observed at [3.7], these views were fortified by the 
Constitutional Commission (comprising Sir Maurice Byers, Professor Enid Campbell, Sir Rupert 
Hamer, EG Whitlam and Professor Leslie Zines), which stated in its final report in 1988 that: 
 

“It is clear to us, as it was to many others, including the Advisory Committee that 
conduct which warrants removal of a judge should include: 
 
(a) misconduct in carrying out the duties of office; and 

 
(b) any other conduct that, according to the standards of the time, would tend to 

impair public confidence in the judge or undermine his or her authority as a judge.” 
 

37. The “Advisory Committee” comprised Justice D F Jackson, Professor Crawford, Justice 
Gummow, R C Jennings QC, Justice Kennedy and Justice McGarvie. 
 

38. The Hon. James Thomas AM has also set out what the “Gibbs Commission”, which was 
established to inquire into conduct of Justice Vasta in Queensland, stated the test for the 
removal of a Supreme Court judge should be, at [3.12].  Relevantly, that Commission stated: 
 

“Before an opinion can be reached that behaviour of a Judge of a Supreme Court 
warrants his removal from office, the behaviour must be such that, having regard to 
all the relevant surrounding circumstances, no right thinking member of the 
community could regard the fact of its having taken place as being consistent with the 
continued proper performance by the judge of judicial duties, and hence with the 
holding of judicial office.  Put another way, if the behaviour is such that, in the 
circumstances, the judge would, in the eyes of right thinking members of the 
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community, no longer be fit to continue to remain a judge, then the judge has fallen 
below the standard demanded of members of the judiciary. 
 
 The members of the Commission therefore are required to apply community 
standards to their task of forming an opinion as to whether any behaviour of Mr Justice 
Vasta warrants his removal from office as a Judge of the Supreme Court.  The 
Commission recognises and accepts that the community requires the standards of 
behaviour of the judiciary to be set and maintained at a very high level indeed.  Judges 
themselves, as well as the community, expect that the standard of behaviour of 
members of the judiciary should be a very high one.  On the other hand, to adopt too 
stringent a standard, or too pharisaic an approach, would imperil the independence 
of the judiciary, which would be eroded if a judge might too readily be removed from 
office.  Moreover, there may be judicial misbehaviour which ought not to be condoned, 
and indeed may be deserving of censure, even severe censure, but which would not 
warrant the removal of a judge from office.  Questions of degree may be involved, and 
minds may differ in making what is in effect a moral and social judgment on such a 
matter.” 

 

39. These statements were not made in the context of a consideration of the meaning of “proved 
misbehaviour” in s 72 of the Commonwealth Constitution. 
 

40. Thirdly, the composition of judicial conduct panels, and in particular the requirement in s 21(3) 
of the Act that judicial conduct panels include a lay member who is not a judicial officer or a 
legal practitioner, reinforces the conclusion that the Panel should apply community standards 
when forming an opinion as to whether the findings made by it justify the removal of 
Magistrate Milazzo from office.    
 

41. Having regard to these statements, and the provisions of the Act, including the objects set out 
in s 3, in my submission the Panel should, for the purposes of forming its opinion under s 
25(2)(b) of the Act, consider whether its findings are such that right-thinking members of the 
community would regard the fact of the matters found by it as being inconsistent with the 
continued performance by Magistrate Milazzo of his judicial duties, assessed against present 
standards.  If the Panel was of the view that right-thinking members of the community would 
regard the fact of the matters found as being inconsistent with the continued performance by 
Magistrate Milazzo of his judicial duties, he would, in my submission, be considered to be 
unable or unwilling to discharge his duties as a magistrate appropriately, and the Panel would 
be justified in recommending his removal from office.  The conduct that has been engaged in 
by him, as found by the Panel, must be of sufficient seriousness that right-thinking members 
of the community would consider that in light of it having occurred he is unfit to hold office 
because public confidence in the justice system would be undermined or diminished if he was 
to be permitted to continue to discharge his judicial duties.  
 

42. The standard that should be applied is that of the right-thinking member of the community, 
according to the standards of the time, namely the present.  Whilst removal of a sitting judicial 
officer is exceptional, there is significant public interest in maintaining a very high standard of 
behaviour amongst judges and magistrates, both in and out of courtroom, and therefore 
public confidence in the justice system.  Right-thinking members of the community expect 
judges and magistrates to behave to a very high standard, not just in their courtrooms but 
also in the workplace and in the community.   
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C. Whether the removal of Magistrate Milazzo from office is justified 
 
43. The Panel has made findings which in my submission should lead the Panel to the opinion that 

Mr Milazzo’s removal from office is justified.  Indeed, in my submission, it is difficult to see 
how the Panel could form the opinion, based on the findings that it has made, that his removal 
from office is not justified.  This is so for the following reasons. 
 

44. First, the Panel has found that Magistrate Milazzo “was prone to make out of court comments 
of a sexual nature to work colleagues which could, in the case of some hearers, cause distress 
and offence”: at page 14 of its factual findings.  Right-thinking members of the community 
would, in my submission, regard the fact that Magistrate Milazzo was prone to make out of 
court comments of a sexual nature which could cause distress and offence to be inconsistent 
with the continued performance of his judicial duties.  This is particularly so in circumstances 
where the Panel has accepted Magistrate Milazzo’s diagnosis of autism spectrum disorder 
(ASD) and found, on the basis of Professor Young’s evidence, that there is a risk that 
Magistrate Milazzo could continue to say inappropriate things in the future: see pages 58, 61 
and 71 of its factual findings).  This is in no way to suggest that right-thinking members of the 
community would discriminate against Magistrate Milazzo because of the mere fact of his 
condition of ASD.  Rather, right-thinking members of the community would consider that it is 
the risk of future inappropriate behaviour, coupled with the past pattern of out of court 
comments of a sexual nature to work colleagues, as found by the Panel, which renders him 
unfit to continue to hold office.  
 

45. Secondly, the Panel has accepted Witness C’s evidence about the comments made by 
Magistrate Milazzo at the dinner and in the courthouse following the dinner, and rejected 
Magistrate Milazzo’s evidence to the contrary, and found that the comment “I bet he doesn’t 
fulfil you, does he?” and the statement “I know what you did on the weekend.  Confess your 
sins to me; confess” had sexual undertones: see pages 25 and 27-28.  Right-thinking members 
of the community would, in my submission, regard the fact that Magistrate Milazzo had made 
multiple uninvited comments with sexual undertones to a young female associate he had just 
met, including a comment made in the court building, to be conduct inconsistent with his 
continued performance of judicial duties.   
 

46. Thirdly, in my submission right-thinking members of the community would regard the findings 
the Panel has made in connection with Matter 6 as being inconsistent with the continued 
performance of Magistrate Milazzo’s judicial duties.  Right-thinking members of the 
community would regard conduct involving a judicial officer walking into a professional 
meeting in the court building that he had not been invited to attend and sitting on the lap of 
a female staff member in the presence of two young female associates without seeking 
permission or being invited to do so, and touching her left shoulder and neck as if to massage 
it, as being inconsistent with the continued performance of judicial duties by him. 
 

47. Fourthly, the findings that the Panel has made in connection with the “lift incident” 
undoubtedly justify removal on their own: see pages 47 and 48.  It is difficult to see how it 
could be said that right-thinking members of the community would not consider that a judicial 
officer placing his hands in a cupped like way close to (within an inch or so) of a cleaner’s 
breasts in a lift in the court building, during work hours and whilst the cleaning was working, 
and whilst the judicial officer was looking at her breasts and making remarks that had sexual 
innuendo behind them, to be inconsistent with the continued performance of his judicial 
duties, particularly given the Panel’s further findings that Magistrate Milazzo “intentionally 
engaged in conduct of a sexual nature” (i.e. he knew he was engaging in conduct in the lift 
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that was of a sexual nature), and its findings that the conduct was “seriously inappropriate, 
unprofessional, unbecoming and amounted to sexual harassment.”  The Panel’s description 
of this conduct is apt, and it warrants the formation of an opinion that removal is justified, 
irrespective of the findings made by the Panel in connection with the other matters alone or 
in combination.   
 

48. Fifthly, at least in combination with the “lift incident”, the Panel’s finding that Magistrate 
Milazzo made remarks of “a sexually suggestive nature concerning breasts generally” to 
Witness L before and after the “lift incident” justifies removal: see page 46.  
 

49. Sexual harassment has no place whatsoever in any workplace, let alone in a courthouse by a 
sitting judicial officer.  The Hon. James Thomas AM describes it as an abuse of power.15  
Moreover, as the Panel has observed at pages 73 and 74 of its factual findings, the most recent 
iteration of the Guide to Judicial Conduct published by The Australasian Institute of Judicial 
Administration Incorporated (Guide) states that “[i]t goes without saying that Judges must not 
engage in discrimination or harassment (including sexual harassment) or bullying.”  This is 
undoubtedly correct, and in my submission reflects the views of right-thinking members of 
the community, having regard to present standards.16   
 

50. Sixthly, even if right-thinking members of the community would not regard any of the findings 
made in connection with each of the matters referred to the Panel for inquiry and report, 
including those identified above, as being inconsistent with Magistrate Milazzo’s continued 
performance of his judicial duties, when considered individually, they would, when viewed 
collectively, cause right-thinking members of the community to hold the view that they (the 
findings as to conduct) are in fact relevantly inconsistent.   
 

51. By way of elaboration, the Panel has found that Magistrate Milazzo engaged in inappropriate 
conduct with sexual connotations behind it in relation to four women over a period of nearly 
8 years, and that he knew that at least some of that conduct was conduct of a sexual nature: 
see also page 73.  This conduct was engaged in by him against the background of other 
inappropriate conduct: see page 73.  The conduct was directed toward women who were in a 
subordinate position to him, and the Panel has found that it is not satisfied that Magistrate 
Milazzo has any genuine understanding of or insight into his behaviour: see pages 73 – 74.   
 

52. When the findings of the Panel as to each of the matters referred to it for inquiry and report 
(other than in connection with Matter 7) are viewed in this context and together, there can 
be little doubt that right-thinking members of the community would hold the view that the 
fact of the conduct is inconsistent with his continued performance of judicial duties.  Public 
confidence in Magistrate Milazzo and the justice system would be undermined, if not 
significantly eroded, if Magistrate Milazzo was to continue to discharge judicial duties, in light 
of the Panel’s findings, considered collectively.  He is, by virtue of the Panel’s findings, unable 
or unwilling to discharge his duties appropriately.  Such a conclusion is further reinforced by 
the Panel’s finding, based on Professor Young’s opinion, that Magistrate Milazzo may engage 
in inappropriate behaviour in the future: see pages 61 and 71.  
 

53. Finally, the Panel has in my submission made adverse reliability and, importantly, adverse 
credibility findings against Magistrate Milazzo in connection with Matters 4, 5 and 8: see pages 

 
15 The Hon. James Thomas AM, Judicial Ethics in Australia (3rd ed., 2009, LexisNexis Butterworths Australia) at 
[4.41]. 
16 For the avoidance of doubt, the standards were no different in 2012 or 2014.  It is not the case that sexual 
harassment was acceptable in 2012 or 2014 but not in 2020 (when the Guide was published) or 2022.  
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25-26, 28, 45 – 47 and 74 of its factual findings.  In my submission, right-thinking members of 
the community would consider the fact of adverse reliability and credibility findings being 
made against any judicial officer to render that judicial officer unfit to hold judicial office; 
right-thinking members of the community could not have the high degree of confidence that 
is needed in the judicial officer, as an officer of the justice system, to sit in judgment on and 
make findings about the credibility and reliability of members of the community when they 
themselves have been the subject of adverse reliability and credibility findings in an inquiry 
into their conduct.  
 

54. If the Panel was to determine that Magistrate Milazzo should only be removed for proven 
misbehaviour or incapacity, the findings made by the Panel should nonetheless lead it to the 
conclusion that his removal from office is justified, having regard to the manner in which the 
expression “proven misbehaviour” in the Commonwealth Constitution has been interpreted, 
and the seriousness of the findings the Panel has made.   
 

55. Ultimately, however, it is a matter for the Panel whether it considers right-thinking members 
of the community would regard the fact of the matters found by it as being inconsistent with 
the continued performance by Magistrate Milazzo of his duties, and the Panel may reject my 
submissions and consider that, whilst serious and deserving of censure, in all the 
circumstances right-thinking members of the community would not consider the conduct as 
found to be inconsistent with Magistrate Milazzo’s continued performance of judicial duties.   
 

56. Magistrate Milazzo may draw to the Panel’s attention its finding at page 15 that Magistrate 
Milazzo never discriminated in any way against people of different sexual orientation (which 
is to be taken as a finding as to his intent), and the finding at page 73 that viewed in isolation 
the complaints “constitute inappropriate conduct of a sexual nature at the lower end of the 
scale of objective seriousness”.  He may also point to the Panel’s acceptance of the diagnosis 
of Professor Young, and the finding at page 71 that “with respect to some of the Magistrate’s 
behaviour as described by some of the witnesses in this inquiry, that the diagnosis does help 
to explain a number of comments and observations made by the Magistrate on topics which 
interest him.” 
 

57. However, it is apparent that this general finding at page 73 is qualified by the specific finding 
at pages 47 and 48 in connection with the “lift incident”, and the finding at page 71 about the 
explanation provided by Professor Young’s diagnosis is qualified both in terms of the conduct 
it relates to and by the subsequent observation made by the Panel at page 71, by reference 
to Professor Young’s evidence, that inappropriate conduct is not made acceptable because of 
a diagnosis of ASD.  The fact remains that inappropriate conduct of a sexual nature has been 
engaged in by Magistrate Milazzo over a period of nearly 8 years in respect of multiple women.  
Right-thinking members of the community would consider that, in light of these findings, and 
notwithstanding the matters identified in [56] above, Magistrate Milazzo is not fit to continue 
to discharge judicial duties and, therefore, hold judicial office.   
 

58. Magistrate Milazzo’s conduct, as found by the Panel, demonstrates an unfitness to hold 
judicial office.     

 
D. Conclusion 
 
59. In light of the findings made by it, the Panel should form the opinion, pursuant to s 25(2)(b) 

of the Act, that Magistrate Milazzo’s removal from office is justified.  
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60. Lastly, I observe that I have provided copies of Chapters 3 and 4 of The Hon. James Thomas 
AM’s book and the various iterations of the Guide to Magistrate Milazzo’s legal 
representatives.  Indeed, I cross-examined Magistrate Milazzo about the Guide, and the Panel 
has made findings about Magistrate Milazzo’s awareness of it at pages 73 and 74 of its factual 
findings.  

 

Date: 24 October 2022 
T A Besanko 

Jeffcott Chambers 
Counsel assisting the Panel 
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